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PRELIMINARY STATEMENT 

Petitioners-plaintiffs, UPSTATE JOBS PARTY, JOHN BULLIS, JOHN RYAN 

MCMAHON II, INDEPENDENCE PARTY OF NEW YORK, FRANK MACKAY, and 

JESSICA HARRIS, ("Petitioners"), by their attorneys Santiago Burger LLP, Michael Burger 

and Fernando Santiago, of counsel, respectfully submit this memorandum of law in support of 

their proposed order to show cause to grant a preliminary injunction and to provide for expedited 

discovery, dated August 5, 2019 ("Order to Show Cause"). 

Petitioners' claims are "based on substantial principles of constitutional law and involve[] 

novel issues of first impression." Tucker v. Toia, 54 A.D.2d 322, 326 (4th Dep't 1976). 

Accordingly, this case "involve[ s] aspects of constitutional law too weighty to have been briefed 

adequately in the short time available" before this motion is to be heard. Id. "This is precisely the 

situation in which a preliminary injunction should be granted to hold the parties in status quo 

while the legal issues are determined in a deliberate and judicious manner." Id. Petitioners will 

submit additional briefs in support of the final hearing, as the Court may direct. 

STATEMENT OF FACTS 

The relevant facts are set forth in detail in the Verified Petition-Complaint ("Petition"), 

submitted as an affidavit under CPLR section 105(u) and incorporated herein as Exhibit A, and 

Supporting Emergency Affidavit of Michael Burger, incorporated herein as Exhibit B, and are 

restated in brief here for ease of the Court. 

"The ultimate test of fairness is that the ballot furnish to each elector a reasonable 
opportunity to express his choice". Luchowski v. Lawley, 26 Misc. 2d 148, 149 
(Erie Co. Sup. Ct. 1960), aff'd 11 A.D.2d 1084 (4th Dep't 1960). 

In 2016, Martin Babinec founded the Upstate Jobs Party ("UJP") as a political 



organization seeking to promote political ideals and candidates for the betterment of New York. 

The UJP's political platform includes: 

• Promoting fundamental change m our political system to incentivize honesty and 

competency by government officials; 

• Revitalizing the upstate New York economy by creating good, middle-class, private 

sector jobs throughout upstate New York; 

• Fostering transparency in government and an end to corporate welfare; and 

• Cultivating a new birth of the American Dream. 

To achieve its platform, the UJP seeks to break the duopoly of the two major political 

parties and bring competition to our elections by reversing years of ineffective governance and 

by further developing jobs in the United States. 

In 2016, Mr. Babinec ran for United States Representative of New York's 22nd 

Congressional District as nominee of the UJP. Through his run for Congress, Mr. Babinec 

strived to build support and brand recognition for the UJP and to attract voters to its message. He 

hoped to grow support for the fledgling political organization so that the UJP could reach at least 

50,000 votes in a future New York gubernatorial election and achieve party status under New 

York election law, including the myriad benefits that come with such a designation. 

Unfortunately, New York's unconstitutional ballot line consolidation statute, N.Y. Elec. 

Law § 7-104, stymied Mr. Babinec's efforts in 2016. Although nominated by the UJP as its 

candidate for United States Representative, Mr. Babinec did not appear on the ballot line 
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designated for UJP candidates. In fact, with one exception, no ballot line was given for the UJP .1 

Rather, Mr. Babinec appeared only on the ballot lines designated for the Reform and Libertarian 

Parties, and a microscopic designation appeared above his name on the Libertarian line 

designating him a nominee of the UJP. (Exhibit C). This was a result of New York's 

discriminatory practice of consolidating a candidate's nomination by any independent body with 

one of the major party lines when he or she has been nominated by two or more recognized 

parties. 

The government's forcible line consolidation directly resulted in polling errors in the race 

that further harmed Mr. Babinec's candidacy and the growth of the UJP. On September 29, 2016, 

a Sienna College/Time Warner Cable poll was released showing a close three-way race in New 

York's 22nd Congressional District. The poll-released with the headline Close 3-Way: Tenney 

35%, Myers 30%, Babinec 24%-asked voters to choose who they would support between Mr. 

Babinec on the UJP ballot line, and his opponents listed on the Democrat and Republican ballot 

lines. However, one month later, on November 3, 2016, the same polling firm released a new 

survey with the headline Tenney Leads Myers By 4 Points, As Babinec Fades. This time, the 

polling firm identified Mr. Babinec not as the UJP nominee but as the nominee of the Libertarian 

Party where his name was inconspicuously "consolidated" in all but one county polled. 

Evidently, state-compelled association with a party not of one's choosing negatively impacts 

one's chosen party and confuses even professional political pollsters supported by faculty at a 

collegiate political science department. 

Despite this setback, the UJP continued to grow its support, and in 2017 the people of 

One of the eight counties compromising NY-22, Oneida County, did include Mr. Babinec on a 
separate ballot line for the UJP. However, there was no indication that the ballot in Oneida county 
was particularly unwieldy or voters in the county were any more confused; this further undermines 
New York's professed interests in enforcing its ballot form laws. 
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Syracuse elected UJP nominee Ben Walsh as their Mayor, making him the first independent 

candidate to win a mayoral election in a major city in upstate New York in more than 70 years. 

Even in victory, however, efforts to grow support for the UJP were harmed by New York's 

practice of line consolidation. Although nominated by the UJP, Mr. Walsh did not appear on the 

ballot separately as their nominee, but instead was listed as the nominee of the Reform Party 

with his nomination by the UJP only designated by a tiny notation above his name. (Exhibit D). 

Respondents now seek, once again, to suppress support for the UJP and deny it a separate 

line on the ballot. On July 8, 2019, Respondents Czarny and Sardo sent a letter to John Ryan 

McMahon II, the UJP nominee for Onondaga County Executive, indicating that they would 

consolidate his designation as a UJP nominee with his appearance on the ballot line for the 

Independence Party of New York. Mr. McMahon and other appropriate parties bring this action 

to prevent such confusing and forced consolidation, concealing the UJP within the Independence 

Party line. Although Mr. McMahon has been nominated by other political organizations, he 

wishes to appear on a separate line as the nominee of the UJP. Such is his right under the 

Constitutions of the United States and of the State ofNew York. Further, the UJP wishes to avail 

its right to promote itself to voters in the race; the UJP and the Independence Party wish to 

prevent forced association with another political organization; and Ms. Harris wishes to cast her 

vote as expressions of support for the party with which she most closely aligns, here the 

Independence Party of New York. 

The ongoing harm by Respondents has made it difficult, if not impossible, for the UJP to 

establish its own identity separate from the traditional major parties in New York. To break free 

from New York's discriminatory laws aimed at suppressing new political organizations, the UJP 

must achieve the support necessary to amass 50,000 gubernatorial votes. Yet, these same laws 
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add still another discriminatory barrier to entry, a barrier that Respondents cannot justify under 

the Constitution of the United States or the Constitution of New York. The present action seeks 

to put a stop to this pattern of discrimination and put New York on a path to level the playing 

field for all political organizations. 

LEGAL DISCUSSION 

I. Preliminary Injunction 

Under N.Y. Civil Practice Law and Rules ("CPLR") § 6301, a preliminary injunction 

may be granted where: 

[T]he defendant threatens or is about to do, or is doing or procuring or 
suffering to be done, an act in violation of the plaintiffs rights respecting the 
subject of the action, and tending to render the judgment ineffectual, or in any 
action where the plaintiff has demanded and would be entitled to a judgment 
restraining the defendant from the commission or continuance of an act, which, if 
committed or continued during the pendency of the action, would produce injury 
to the plaintiff. 

To determine whether Petitioners are entitled to a preliminary injunction the Court must 

weigh (1) the probability of success on the merits; (2) the prospect of irreparable injury if the 

provisional relief is withheld; and (3) the balance of equities tipping in Petitioners' favor. Aetna 

Ins Co. v. Capasso, 75 N.Y.2d 860 (1990). Petitioners seek only to maintain the status quo 

through the pendency of this action and prevent any undue and irreparable harm. Watmet, Inc. v. 

Robinson, 116 A.D.2d 998, 999 (4th Dep't 1986) ("The purpose of a preliminary injunction is to 

preserve the status quo until a decision is reached on the merits."). 

Preliminary injunctions have historically been granted in "equitable actions where the 

defendant[-respondents] threatened to violate the rights of the plaintiff[-petitioners]." Credit 

Agricole Indosuez v. Rossiyskiy Kredit Bank, 94 N.Y.2d 541, 545 (2000). That is especially true 
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for cases such as this one, where petitioners have no other remedy to protect their constitutional 

rights. The Court should not deviate from this tradition and should grant Petitioners' motion for a 

preliminary injunction. 

1. Petitioners Are Likely to Succeed on the Merits 

To demonstrate a likelihood of success on the merits, Petitioners need only show "a 

prima facie ... right to relief." Tucker v. Toia, 54 A.D.2d 322, 326 (4th Dep't 1976). Petitioners' 

burden "must not be equated with the showing of a certainty of success." Id To be sure, 

Petitioners have more than adequately demonstrated a likelihood of success on the merits and, in 

fact, New York and Federal courts have previously held N.Y. Elec. Law § 7-104 

unconstitutional. See, e.g., Credico v. New York State Bd Of Elections, 2013 U.S. Dist. LEXIS 

109737 (E.D.N.Y. June 19, 2013), report and recommendation adopted 2013 U.S. Dist. LEXIS 

109515 (E.D.N.Y. Aug. 2, 2013); Sherwoodv. New York State Bd Of Elections, 17 Misc. 3d 922 

(Dutchess Co. Sup. Ct. 2007). 

In Credico, petitioner candidate was nominated by two independent bodies, but was only 

to appear on one consolidated line under New York's ballot line consolidation statute. The court 

held that N.Y. Elec. Law§ 7-104 was facially discriminatory "because it applies a different rule 

to candidates nominated by two established parties . . . and candidate nominated by two 

independent bodies." 2013 U.S. Dist. LEXIS 109737, at *57 (E.D.N.Y. June 19, 2013). As the 

court explained "[w]hen a statute is facially discriminatory, as here, it increases the severity of 

the burden imposed and weighs in favor of a more rigorous standard of scrutiny." Id. (citing 

Green Party of New York State v. New York State Bd. Of Elections, 267 F. Supp. 2d. 342, 354-55 

(E.D.N.Y. 2003)). The proper question, according to the court, was not whether the State's 

interests are legitimate, but whether New York's ballot form law "is a reasonable means of 
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achieving the State's proffered goals." Id at *66. The court concluded "that the state's proffered 

interests 'have such infinitesimal weight that they do not justify the burdens imposed."' Id at 

*74 (quoting Price v. New York State Bd Of Elections, 540 F.3d 101, 112 (2d Cir. 2008)). 

Similarly, in Sherwood, the court considered whether New York's ballot form law was 

unconstitutional as applied to a candidate for Justice of the Supreme Court who wished to appear 

on a fourth ballot line in connection with his nomination by an independent body. In ruling that 

application of the statute was unconstitutional, the New York court explained that "to exclude 

petitioner candidate from the independent [body's] line is discriminatory and unconstitutional, 

both as to the candidate and as to the voters allied with the independent movement which wishes 

to support the candidates only on the independent [body's] line." 17 Misc. 3d 922, 925 

( quotations omitted). Similarly, to deprive Petitioners in this case a separate line on the ballot 

would be both discriminatory and unconstitutional. Respondents' proposed action would prevent 

Mr. McMahon from maximizing his support in the election, would rob Ms. Harris of the 

opportunity to support candidates only of the party of her choice, and would hinder the UJP in 

amassing the support necessary to climb the ladder from independent body to political party. 

Although the Appellate Division in Cahill v. Kellner, 121 A.D.3d 1160 (3d Dep't 2014), 

upheld the constitutionality of the challenged statute, that precedent alone does not resolve the 

provisional question of the likelihood of success on the merits on this motion for a preliminary 

injunction to maintain the status quo. In fact, Cahill "cannot control this case because it involved 

a challenge based solely upon the Federal Constitution's guarantees of due process and equal 

protection." Tucker v. Toia, 54 A.D.2d at 325. Petitioners, on the other hand, in addition to 

bringing federal claims, also base their challenge on the protections afforded by the New York 

State Constitution, and the heightened protections it provides. See People v. Pavone, 26 N.Y.3d 
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629, 639 (2015) ("This Court has previously, and repeatedly applied the State Constitution to 

define a broader scope of protection than that accorded by the Federal Constitution in cases 

concerning individual rights and liberties." (internal quotations omitted)); Immuno AG v. Moor

Jankowski, 77 N.Y.2d 235, 249 (1991) ("the protection afforded by the guarantees of free press 

and speech in the New York Constitution is often broader than the minimum required by the 

Federal Constitution." (internal quotations omitted)). 

A. Petitioners Are Likely to Succeed on Their Claim That New York's Ballot 
Line Consolidation Statute Violates the Freedom of Speech and 
Association Guaranteed in the New York Constitution. 

"[R]elying upon the broad degree of protection afforded free expression by" the New 

York State Constitution, Petitioners have more than adequately "made a prima facie showing of 

their right to relief sufficient to warrant the issuance of a preliminary injunction." Time Square 

Books v. City of Rochester, 223 A.D.2d 270, 275 (4th Dep't 1996). New York's ballot line 

consolidation statute unconstitutionally burdens the Petitioners' right to associate freely with the 

political organizations of their choosing. It restricts the UJP's ability to communicate its platform 

of ideas and nominees at the same level as parties and compels Ms. Harris to associate with the 

UJP. 

Specifically, to achieve and maintain the elevated status of a political party and to obtain 

the significant benefits that come from such a designation under New York law, a political 

organization must amass 50,000 votes for its candidate in each preceding gubernatorial election. 

UJP aims to achieve party status.2 However, suppression of UJP's name on the ballot directly 

2 Aside from automatically receiving their own ballot line, New York provides several benefits to 
established political parties that it denies independent bodies. For example, contribution limits to 
political parties are higher, and parties are allowed to make unlimited contributions to their 
candidates, whereas independent bodies are limited. N.Y. Blee. Law § 14-114. Further, political 
parties are able to establish "housekeeping accounts" to raise unlimited funds for office maintenance, 
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harms this effort. When its ballot line is consolidated, for example, the UJP has no way to 

determine the level of support its candidate received or whether its message and platform is 

resonating with voters. 

Further, without the visibility of a ballot line clearly promoting the UJP as nominating an 

identified candidate, the UJP is deprived a major opportunity to associate its platform with 

candidates that voters may support. In fact, for decades, political scientists have agreed that 

partisan identification "is a critically important heuristic for voters because it provides simple 

meaningful cues for complex political decisions and is relevant to a wide range of political 

choices." Chris W. Bonneau and Damon M. Cann, Journal of Political Behavior, Party 

Identification and Vote Choice in Partisan and Nonpartisan Elections at 2 (2013) available at 

http://www2.pitt.edu/-cwb7/assets/papers/PB%2014%20article.pdf, (last accessed August 2, 

2019). New York's line consolidation statute deprives UJP of this "critically important" 

identifier which has injured UJP in previous elections. 

By example, in 2017 when the UJP's nominee Mr. Walsh was consolidated with the 

Reform Party in the race for Mayor of Syracuse, the vote totals for the Reform Party and the UJP 

were indistinguishable and the UJP was unable to gauge its level of support. In addition, it is 

possible that some voters may have left the ballot box unaware that the candidate they supported 

and who ultimately became the Mayor of Syracuse, Mr. Walsh, was nominated and endorsed by 

the UJP. See Exhibit D. No one could be blamed for missing the minuscule notation "Upstate 

Jobs Party" next to Mr. Walsh's name which was otherwise displayed on the Reform Party ballot 

line. 

Simply put, New York's ballot line consolidation statute creates "[t]he kind of unfairness 

salaries, and other ordinary expenses not for promoting specific candidates; however, independent 
bodies must pay for these expenses with money raised subject to New York's individual contribution 
limits. N.Y. Blee. Law§ 14-124(3). 
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and prejudice which ... make[s] the section unconstitutional" because it deprives the UJP "of 

proper representation on the voting machine . . . mak[ing] it practically impossible for the 

members of ... [the UJP] to vote as such." Battista v. Powers, 16 N.Y.2d 198, 201 (1965). 

Indeed, in separate litigation, New York State has attempted to capitalize on its own ballot line 

consolidation statute by raising doubts as to UJP's efficacy precisely because its line was 

consolidated with the Reform Party during the 2017 Syracuse, New York mayoral election. See 

Upstate Jobs Party, et al. v. Kosinksi, et al. No. 18-0459 (N.D.N.Y. April 30, 2018) (Quail 

Deel.) (ECF 16-1 at 2 and n.l) attached as Exhibit E. 

Further, experience evidences New York's inability to meet even the "less exacting 

standard applied to regulations burdening speech only incidentally." Time Square Books, 223 

A.D.2d at 275. Under this standard, even "government regulation designed to carry out a 

legitimate and important State objective [that] would incidentally burden free expression ... 

cannot be sustained unless the State can prove that it is no broader than needed to achieve its 

purpose." Id. at 276 (quoting People ex re!. Arcara v. Cloud Books, Inc., 68 N.Y.2d 553, 558 

(1986)). Clearly, New York's existing burdens limiting ballot access and formation of political 

organizations-i. e., signature requirements, campaign finance regulations, and contribution 

limits-are more than adequate to mediate against its purported interests in preventing ballot 

confusion and protecting the integrity of ballots. If this was not the case, we would find evidence 

of such occurrences in the exceptions to New York's ballot line consolidation statute. See 

Credico, 2013 U.S. Dist. LEXIS 109737, at *74 (E.D.N.Y. June 19, 2013) ("Even applying the 

less stringent standard for minor burdens on plaintiffs constitutional rights, defendants have 

offered no plausible justification or rationalization in support of [N.Y.'s ballot form law's] ... 

express discrimination against candidates of independent bodies." (internal quotations omitted). 
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In particular, it would seem any legitimate concerns New York may have in limiting the 

number of political organizations with a line on the ballot are solved by the so-called "shrinking 

pool" problem, not by concealing the existence of independent bodies who manage to clear the 

panoply of hurdles to ballot access. Under New York law, recognized parties circulate 

nominating petitions before independent bodies, and for offices where voters may only vote for 

one candidate voters are prohibited from signing more than one petition. N.Y. Elec. Law §§ 6-

134, 6-138, 6-142, and 6-158. Thus, "candidates seeking ballot access necessarily face a 

'shrinking pool' of potential signatories as the petitioning period progresses." Lerman v. Bd. Of 

Elections, 232 F.3d 135, 147-48 (2d Cir. 2000). 

B. Petitioners Are Likely to Succeed on Their Claim That New York's Ballot 
Line Consolidation Statute Violates the Equal Protection Provisions in the 
New York Constitution. 

Granting to some candidates the advantage of appearing on the ballot multiple 

times "while denying the same privilege to others, represents a denial of the equal protection of 

[New York's] laws." Devan v. Touhey, 33 N.Y. 2d 48, 53 (1973). "[T]here can be no lawful or 

rational justification for a statute that allows one candidate to accept the nominations from two 

different political groups, while at the same time denying another candidate for the same office 

the same opportunity." Id. at 52. Similarly, there can be no rational justification for allowing a 

candidate nominated by two parties to appear on separate ballot lines, while at the same time 

denying separate ballot lines for a candidate for the same office nominated by an independent 

body. Equally, there is no justification for allowing voters whose candidates are not subject to 

consolidation to unambiguously state their preference, while at the same time forcing voters such 

as Ms. Harris to select a candidate consolidated with a party they do not align with. 

In fact, New York has shown no justifiably weighty burden to support its facially 
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discriminatory ballot line consolidation law. Over the years, the State has had repeated 

opportunity to justify its practice of line consolidation and, to varying degrees of success, New 

York and Federal courts have considered the proffered justifications. Yet, experience belies New 

York's asserted interests, i. e., preventing voter confusion and protecting the integrity of the 

ballot by preventing the proliferation of independent bodies that would overtake the ballot. This 

has never happened even when separate ballot lines are required under exceptions to the law. 

New York election law specifically exempts candidates for governor, state assembly, and 

state senate from the effects of ballot line consolidation. N.Y. Elec. Law § 7-104(5) . This 

exemption itself undercuts New York's putative interest in denying an independent body its own 

line on the ballot. Further, there have been no examples of a proliferation of independent bodies 

supporting assembly, senate, or gubernatorial candidates and rendering the kind of chaos New 

York fears. Specifically, since this rationale was ostensibly accepted in Cahill-a challenge 

under the federal constitution only-there have been three elections where candidates for state 

assembly, senate, or governor appeared on the ballot. However, in each of those elections, there 

has been no whiff of an allegation that candidates for such office used their exemption to co-opt 

the ballot or otherwise create voter confusion (as opposed to promoting voter choice). See, e.g., 

Ballot for the November 6, 2018 New York Gubernatorial Elections attached as Exhibit F 

(listing Governor Cuomo on four separate ballot lines but demonstrating no proliferation of 

independent body nominees). 

In addition, New York's justification cannot be defended when you consider that 

candidates nominated by a plethora of qualifying political parties-rather than independent 

bodies-would face no similar consolidation. As the Credico court explained, New York 

contended that if plaintiff Credico's name appeared multiple times on the ballot, "the integrity of 
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the ballot would be threatened. However, on the same ballot, Senator Schumer's name appeared 

three times". 2013 U.S. Dist. LEXIS 109737 at *69. The Credico court rejected such a proffered 

concern explaining that New York "failed to offer any explanation why Senator Schumer's 

multiple appearances on the ballot does not constitute issue-oriented campaign advertising while 

Mr. Credico's would have." Id The court went on to hold correctly that "[a]bsent legally 

sufficient justification, such invidious discrimination cannot be tolerated" and such "differential 

treatment of independent bodies and established parties is not justified by the alleged state 

interest in preserving the integrity of the ballot" over voter choice. Id at *70 (internal quotations 

omitted). 

C. Petitioners Are Likely to Succeed on Their Claim That New York's Ballot 
Line Consolidation Statute Violates the Freedom of Speech and 
Association Guaranteed under the United States Constitution. 

The right to "voluntary political association . . . is an important aspect of the First 

Amendment freedom" that the Supreme Court "has consistently found entitled to constitutional 

protection." Lefkowitz v. Cunningham, 431 U.S. 801, 808 (1977). Laws such as New York's 

ballot line consolidation statute, which give the "old, established parties a decided advantage 

over any new parties struggling for existence ... place substantially unequal burdens on both the 

right to vote and the right to associate." Williams v. Rhodes, 393 U.S. 23, 31 (1968). It imposes 

"severe restrictions" on the form of the ballot and must, therefore, be "narrowly drawn to 

advance a state interest of compelling importance." Burdick v. Takushi, 504 U.S. 428, 434 

(1992). If such regulations are discriminatory, as New York's law facially is, they must survive 

strict scrutiny. Id Even ballot regulatory statutes imposing a minor burden cannot survive 

scrutiny if the state's asserted interests, although important in the abstract, are not rationally 

furthered by such burden. See, e.g., Credico, 2013 U.S. Dist. LEXIS 109737 (E.D.N.Y. June 19, 
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2013); but see Cahill, 121 A.D.3d at 1165-66 (not addressing, as unpreserved, the argument that 

petitioner's ability to achieve party status is hindered by New York's discriminatory ballot line 

consolidation statute). 

New York's ballot line consolidation statute imposes a severe and discriminatory burden 

on the right of Petitioners to associate freely and engage in political speech. Such burden is not 

only severe, depriving the UJP of the "critically important" heuristic cue for voters, supra at 10, 

it is unsupported by any legitimate state interest that could rationally be furthered by 

consolidating the ballot lines of independent bodies. New York's ballot line consolidation statute 

also conceals the existence of such independent bodies thus diluting its associative rights. Parties 

get the benefit of a ballot line while the UJP gets a minuscule notation next to its candidate who 

appears on a party's ballot line. A person's ability to exercise their rights guaranteed under the 

First Amendment is "[u]ndeniably enhanced by group association." Buckley v. Valeo, 424 U.S. 1, 

15 (1976). Both the First and the Fourteenth Amendments, therefore, guarantee the "freedom to 

associate with others for the common advancement of political beliefs and ideas ... " Id.; see also 

Anderson v. Celebrezze, 460 U.S. 780, 787 (1983) ("[T]he right of individuals to associate for 

the advancement of political beliefs ... rank[s] among our most precious freedoms."). 

Further, because the freedom of association enhances the effectiveness of the freedom of 

speech, the government cannot limit or dictate who a political organization chooses to associate 

with for the common advancement of its political beliefs. The UJP's "determination of the 

boundaries of its own association, and of the structure which best allows it to pursue its political 

goals, is protected by the Constitution." Tashjian v. Republican Party, 479 U.S. 208, 224 (1986) 

( emphasis added). The freedom to associate freely extends to partisan political organizations 

seeking to further shared political beliefs, and such freedom "'necessarily presupposes the 
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freedom to identify the people who constitute the association."' Tashjian 479 U.S. at 214 

(quoting Democratic Party of United States v. Wisconsin, 450 U.S. 107, 122 (1981)). New 

York's ballot line consolidation statute unconstitutionally compels political organizations such as 

the UJP and voters such as Ms. Harris to associate with certain political organizations, whether 

or not those organizations align with their ideals. "The right to associate with the political party 

of one's choice is an integral part of this basic constitutional freedom." Tashjian, 479 U.S. at 

214. Even if New York believes it is enhancing or preserving the interest of the UJP, it "may not 

constitutionally substitute its own judgment for that of the Party." Id at 224 (internal citations 

omitted). 

D. Petitioners Are Likely to Succeed on Their Claim That New York's Ballot 
Line Consolidation Statute Violates the Equal Protection Provisions in the 
United States Constitution. 

"It is beyond debate that freedom to engage in association for the advancement of beliefs 

and ideas is an inseparable aspect of the 'liberty' assured by the Due Process Clause of the 

Fourteenth Amendment, which embraces freedom of speech." NAACP v. Alabama, 357 U.S. 

449, 460 (1958). Any "state action which may have the effect of curtailing the freedom to 

associate" including for the advancement of political beliefs "is subject to the closest scrutiny." 

Id at 460-61; but see Cahill 121 A.D.3d at 1165-66. New York's discriminatory ballot line 

consolidation statute unquestionably curtails the UJP's ability to define the bounds of its own 

association and prevents Ms. Harris from selecting only those associations that advance her 

chosen political beliefs. 

"Ballots serve primarily to elect candidates." Timmons v. Twin Cities Area New Party, 

520 U.S. 351, 363 (1997). Under New York's fusion voting system, which totals or "fuses" the 

votes a candidate receives for each appearance on the ballot, a candidate's ability to be elected is 

15 



directly tied to the number of times they appear on the ballot. Applying New York's ballot line 

consolidation statute, a candidate nominated by four parties would appear four times on the 

ballot, while a candidate nominated by four independent bodies would appear only once. Such 

discriminatory effect is not trivial; it directly impacts a candidate's ability to be elected and a 

voter's right to cast a vote for only those political organizations with which they agree. 

E. Conclusion 

Over the more than four decades that the current version of New York's ballot line 

consolidation statute has been in effect, it has faced numerous constitutional challenges, and each 

time New York has failed to justify adequately its interest in suppressing support for fledgling 

political organizations. On such a record, it is impossible to conclude that New York's efforts are 

anything more than a veiled attempt at ensuring dominance of the traditional New York political 

parties. Such justification cannot survive any level of scrutiny by this Court and certainly does 

not support the discriminatory and unconstitutional burdens New York's ballot line consolidation 

statute places on the UJP. Consequently, Petitioners have demonstrated a likelihood of success 

on the merits for each count outlined in their petition. 

2. Petitioners Would Suffer an Immediate and Irreparable Injury Absent A 
Preliminary Injunction 

To show irreparable injury, Petitioners must establish that monetary compensation cannot 

"make ... [them] whole" and that there is "no adequate remedy at law". Olean Med. Group LLP 

v. Leckband, 32 A.D.3d 1214, 1215 (4th Dep't 2006). "The loss of First Amendment freedoms, 

for even minimal periods of time, unquestionably constitutes irreparable injury." Elrod v. Burns, 

427 U.S. 347, 373 (1976); see also Bery v. City of New York, 97 F.3d 689, 693 (2d Cir. 1996) 

("Violations of First Amendment Rights are commonly considered irreparable injuries for the 
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purposes of a preliminary injunction."). 

Respondents have notified Petitioners that they intend to consolidate the UJP with the 

Independence Party line on the ballot in the upcoming November election. Such unconstitutional 

action would violate Petitioners' rights as guaranteed under the United States and New York 

State Constitutions. Once the ballots are printed, with New York compelling the UJP to associate 

with the Independence Party, concealing its equitable place on the ballot, the harm is done. 

Reprinting the ballots will only add confusion. See Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006). 

Petitioners have demonstrated that injury to their constitutionally protected rights is "both 

threatened and occurring at the time" of this motion. See Elrod, 427 U.S. at 374. They have, 

therefore, shown that irreparable injury will occur absent the granting of this motion for 

preliminary injunction and such remedy is clearly warranted. Indeed, the government has been 

heard to successfully argue against remedial relief precisely because it has already printed the 

ballots. See, e.g., Thomas v. New York State Bd Of Elections, l 7 Misc. 3d 1116(A) (Albany Co. 

Sup. Ct. 2007). 

3. The Equities Favor Granting a Preliminary Injunction 

In weighing whether the balance of equities favors granting injunctive relief, the Court 

must determine whether the irreparable injury facing Petitioners in the absence of such relief is 

greater than the harm an injunction would cause to Respondents. Destiny USA Holdings, LLC v. 

Citigroup Glob. Mkts. Realty Corp., 69 A.D.3d. 212, 223 (4th Dep't 2009). Where, as here, 

Petitioners have demonstrated irreparable injury, and the injunction would impose little harm to 

the Respondents, equity favors granting immediate injunctive relief. See AJMRT, LLC v. Kern, 

154 A.D.3d 1288, 1290 (4th Dep't 2017) (finding that "the balance of equities favors granting ... 

a preliminary injunction" where "defendants may suffer a delay" in their interests "should they 
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prevail on the merits, [but] plaintiffs interest will be permanently affected"); Felix v. Brand 

Serv. Grp. LLC, 101 A.D.3d 1724, 1726 (4th Dep't 2012). Any harm the government may allege 

is readily addressed by a timely determination of the Petition on the merits in the usual course. 

Petitioners have demonstrated the likelihood of success on the merits and that irreparable 

harm would occur to them in the absence of this preliminary injunction. Under these facts, when 

Petitioners "ultimately succeed [on the merits], they will have suffered irremediable loss of 

constitutionally protected rights" absent the granting of this preliminary injunction. Time Square 

Books, 223 A.D.2d at 278. The minimal harm to Respondents that may be caused by a slight 

delay in printing the ballots for the upcoming Onondaga County election cannot justify 

permanently impairing Petitioners' interest in preserving their New York State and Federal 

constitutional rights to free speech, free association, and equal protection. 

II. Expedited Discovery 

In this special proceeding brought under New York CPLR Article 78 and Election Law 

Article 16, discovery is available with leave of the Court. See N.Y. CPLR § 408. It is well settled 

that New York trial courts have "broad discretion to supervise the discovery process." Kern v. 

City of Rochester, 267 A.D.2d 1026 (4th Dep't 1999) (internal quotations omitted); see also JG. 

v. Zachman, 34 A.D.3d 1277, 1278 (4th Dep't 2006); Nussbaumer v. GE, 292 A.D.2d 873 (4th 

Dep't 2002); MS P'ship v. Wal-Mart Stores, Inc., 273 A.D.2d 858 (4th Dep't 2000). Moreover, 

the rules that govern discovery expressly permit the granting of discovery on an expedited basis. 

See, e.g., N.Y. CPLR § 3107 (authorizing the Court to order depositions be taken with less than 

twenty days' notice); N.Y. CPLR § 3102(c) (allowing disclosure orders prior to the 

commencement of an action "to aid in bringing an action [or] to preserve information"). 

Pursuant to this broad discretion, New York courts routinely order expedited discovery, 
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especially when petitioners are seeking injunctive relief. See, e.g., Rational Strategies Fund v. 

Hill, 40 Misc. 3d 1214(A) (N.Y. Co. Sup. Ct. 2013) (recognizing the "costs associated" with an 

injunction and "the need to resolve the dispute efficiently"); Matter of Stop BHOD v. City of New 

York, 22 Misc. 3d 1136(A) (Kings Co. Sup. Ct. 2009). Expedited discovery is especially 

appropriate where, as here, Respondents have exclusive access to relevant information. Sy/mark 

Holdings Ltd. V Silicone Zone Int'l Ltd., 5 Misc. 3d 285,302 (N.Y. Co. Sup. Ct. 2004). 

Unique to this challenge of New York's law regulating the form of election ballots, 

expedited discovery is especially appropriate in light of the statutory mandate that a "final order 

including the resolution of any appeals in any proceeding involving the contents of official 

ballots ... be made, if possible, at least five weeks before the day of the election." N.Y. Elec. 

Law § 16-104. "[S]pecial proceedings" challenging the form of an election ballot "shall be 

summarily determined ... [and] shall have preference over all other causes in all courts." N.Y. 

Elec. Law § 16-116. Expedited discovery will aid the parties and this Court in facilitating an 

expeditious challenge to the ballot form as required by law. 

CONCLUSION 

Petitioners have demonstrated that they are likely to succeed on the ultimate merits of this 

litigation. Additionally, failure to grant a preliminary injunction at this stage would irreparably 

harm Petitioners' interests; a minor delay in Respondents' ability to print ballots for the 

November election for Onondaga County Executive cannot shift the balance of equities away 

from favoring an injunction to prevent irreversible harm to Petitioners. Accordingly, this Court 

should grant Petitioners' motion for a preliminary injunction. Similarly, in an effort to summarily 

resolve this litigation as required by statute, the Court should order Petitioners' reasonable 

request for limited expedited discovery. 
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VERIFIED PETITION-COMPLAINT 

Petitioners-Plaintiffs, UPSTATE JOBS PARTY, JOHN BULLIS, JOHN RYAN 

MCMAHON II, INDEPENDENCE PARTY OF NEW YORK, FRANK MACKAY, and 

JESSICA HARRIS, (“Petitioners”), by their attorneys Santiago Burger LLP, Michael Burger and 

Fernando Santiago, of counsel, as and for their petition-complaint (“Petition”) seeking 

declaratory judgement, injunctive relief, and other remedies pursuant to N.Y. Elec. Law Article 

 
UPSTATE JOBS PARTY, JOHN BULLIS, JOHN RYAN 
MCMAHON II, INDEPENDENCE PARTY OF NEW YORK, 
FRANK MACKAY, and JESSICA HARRIS, 
 
     Petitioners-Plaintiffs, 

 
v. 
 

DUSTIN M. CZARNY, Onondaga County Board of Elections 
Commissioner, and MICHELE L. SARDO, Onondaga County 
Board of Elections Commissioner, 
 

and 
 
PETER S. KOSINSKI, New York State Board of Elections Co-
Chair Commissioner, DOUGLAS A. KELLNER, New York State 
Board of Elections Co-Chair Commissioner, ANDREW J. 
SPANO, New York State Board of Elections Commissioner, and 
GREGORY P. PETERSON, New York State Board of Elections 
Commissioner, 
 
     Respondents-Defendants. 
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16, N.Y. Civil Practice Law and Rules (CPLR) Article 78, CPLR §§ 3001 and 8601, 42 U.S.C. § 

1983, and the United States and the New York State Constitutions, allege as follows: 

RELIEF REQUESTED 

1. Petitioners, two political organizations by their leadership, a candidate for political 

office, and eligible voters bring this lawsuit against the Boards of Election 

commissioners to compel a separate ballot line for the Upstate Jobs Party (“UJP”) in 

the November 5, 2019 election for Onondaga County Executive, vindicating Plaintiffs’ 

rights to free speech, free association, ballot integrity, and voter choice. 

2. Defendants Czarny and Sardo intend to combine the UJP ballot line with the 

Independence Party of New York’s ballot line blurring the independent and conflicting 

identities of these separate political organizations, diluting their brands, and making it 

impossible for voters to choose the one political organization that is most consistent 

with such voter’s individual political beliefs. 

3. Combining or “consolidating” ballot lines also makes it difficult for voters to identify 

what political organization endorses any particular candidate because the 

organization’s name is not listed in the left-hand margin with the image of a pointing 

hand. Instead, UJP’s name will only be listed in fine print inside a candidate’s box 

somewhere in the midst of the ballot. 

4. During the few seconds or minutes voters have with a ballot on Tuesday, November 5, 

2019, it will be easy to overlook or misconstrue the miniscule and confusing UJP 

designation.  
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THE PARTIES 

5. In 2016, Martin Babinec founded UJP as a political organization. UJP is an independent 

body under N.Y. Elec. Law § 1-104(12), which seeks to promote political ideals and 

candidates for the betterment of New York. UJP’s political platform includes: 

a. promoting fundamental change in our political system to incentivize honesty and 

competency by government officials; 

b. revitalizing the upstate New York economy by creating good, middle-class, private 

sector jobs throughout upstate New York; and 

c. fostering transparency in government and an end to corporate welfare. 

6. UJP’s goal is to cultivate a new birth of the American Dream. UJP seeks to break the 

duopoly of the two major political parties and bring competition to our elections by 

reversing years of ineffective governance, and further developing jobs here in the 

United States.  

7. UJP also seeks to break the cycle of corruption and patronage within the two major 

parties.  

8. Mr. Babinec is a politically active New York State resident and United States citizen 

who wishes to promote and financially support UJP and diversify the slate of political 

parties in New York State.  

9. Mr. Babinec ran for election as UJP’s candidate for Representative of New York’s 22nd 

United States Congressional District in 2016. 

10. Mr. Babinec campaigned for Congress, in part, to build support and brand recognition 

for UJP to attract voters to its message and the candidates UJP endorses and for UJP to 

obtain the 50,000 votes needed to obtain party status under N.Y. Elec. Law § 1-104(3). 
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11. Unfortunately, application of N.Y. Elec. Law § 7-104 stymied Mr. Babinec’s efforts in 

2016. Although the UJP nominated a candidate for Representative of New York’s 22nd 

United States Congressional District, it was denied its own line on the ballot. 

12. Mr. Babinec was placed upon the line for the Libertarian and Reform parties, but only 

a microscopic designation above his name on the Libertarian line indicated any 

association with the UJP, the party he himself had founded. 

13. This harm was compounded by errors in polling conducted by independent polling 

firms. 

a. On September 29, 2016, a Sienna College/Time Warner Cable poll was released 

showing Mr. Babinec in a close three-way race with the Republican and 

Democratic Party candidates. 

b. The headline read “Close 3-Way: Tenney 35%, Myers 30%, Babinec 24%”. See 

https://scri.siena.edu/2016/09/29/close-3-way-tenney-35-myers-30-babinec-24 

(accessed on June 25, 2019). 

c. The poll asked voters who they would elect as their Member of Congress from 

the 22nd Congressional District if the choices were: Kim Myers on the 

Democratic line; Claudia Tenney on the Republican line; or Martin Babinec on 

the Upstate Jobs Party line. See https://scri.siena.edu/wp-

content/uploads/2018/05/CD220916_Crosstabs145.pdf (accessed on June 25, 

2019). 

d. On November 3, 2016, the same polling organization released a new poll 

indicating support for Mr. Babinec had dropped significantly. 
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e. The headline read “Tenney Leads Myers By 4 Points, As Babinec Fades”. See 

https://scri.siena.edu/2016/11/03/tenney-leads-myers-by-4-points-as-babinec-

fades (accessed on June 25, 2019). 

f. However, despite identifying Mr. Babinec as the nominee of the UJP in its 

September poll, this new November poll misidentified Mr. Babinec as a 

candidate for the Libertarian Party in all but one county polled. See 

https://scri.siena.edu/wp-

content/uploads/2018/05/CD221016_Crosstabs737.pdf (accessed on June 25, 

2019). 

14. Compounding the confusion and harm to Mr. Babinec from this forced association, 

local county Boards of Election produced sample ballots indicating that they were 

going to list Mr. Babinec on the ballot line reserved for nominees of the Libertarian 

party, but not separately on a line for nominees of the UJP. 

15. These sample ballots were the first Mr. Babinec, or his campaign, learned of the 

proposed ballot line consolidation. 

16. Over objections from Mr. Babinec, certain local county Boards of Election produced 

ballots for the 2016 general election which consolidated ballot lines for the Libertarian 

Party and the UJP. 

17. Despite these setbacks, in 2017, UJP continued to grow its support and the people of 

Syracuse elected Ben Walsh, a UJP nominated candidate, as their Mayor. Mr. Walsh 

was the first independent candidate to win a mayoral election of a major city in Upstate 

New York in more than 70 years. 
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18. However, even in victory the UJP and its candidates, including Mr. Walsh, were 

harmed by application of N.Y. Elec. Law § 7-104. 

19. Mr. Walsh was nominated by the UJP among other parties; however, on the ballot his 

UJP nomination was consolidated with the Reform Party. 

20. This ongoing harm has made it difficult, if not impossible, for the UJP to establish its 

own identity separate from traditional major parties in New York, and to achieve the 

support necessary to amass 50,000 votes in a gubernatorial race. 

21. John Bullis is the Chairman and Executive Director of UJP.  

22. John Ryan McMahon II is the UJP candidate for Onondaga County Executive. Mr. 

McMahon obtained enough signatures on independent nominating petitions to qualify 

for the ballot. 

23. Mr. McMahon has also been nominated by the Republican, Independence, and 

Conservative Parties of New York as their candidate for Onondaga County Executive. 

He has also been endorsed by the Libertarian Party of New York in the race for 

Onondaga County Executive. 

24. The Independence Party of New York is a political organization in New York State. It 

is a defined party under N.Y. Elec. Law § 1-104(3). 

25. Frank MacKay is the Chairman of the Independence Party of New York. 

26. The Republican, Independence, and Conservative Parties of New York each achieved 

50,000 votes in the previous gubernatorial election and are, therefore, defined as parties 

under N.Y. Elec. Law § 1-104(3). The certified election results for the November 6, 

2018 Gubernatorial election are attached hereto and incorporated for all purposes as 

Exhibit A. See New York State Board of Elections, 
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https://www.elections.ny.gov/NYSBOE/elections/2018/general/2018Governor.pdf 

(accessed on June 25, 2019). 

27. Jessica Harris resides at 141 Riverdale Road, Liverpool, New York 13099. 

28. Ms. Harris is a registered voter in Onondaga County who is eligible to cast a vote in 

the race for Onondaga County Executive and wishes to do so. Ms. Harris is an enrolled 

member of the Independence Party of New York and wishes to cast a vote for the 

party’s nominee. Ms. Harris, however, is dissuaded by the UJP, declines to support the 

UJP, and will not cast a vote for the Independence Party nominee if the ballot line is 

consolidated with the UJP. 

29. On July 8, 2019, the Onondaga County Board of Elections issued a letter informing 

Mr. McMahon that the County Board was consolidating Mr. McMahon’s UJP ballot 

line with the Independence Party of New York ballot line. (Exhibit B).  

30. The New York State Board of Elections is a board within the executive branch of New 

York State government that is created and maintained pursuant to Article 3 of the New 

York Election Law and enforces New York State election laws.  

31. Peter S. Kosinski is the Republican Co-Chair of the New York State Board of Elections. 

Mr. Kosinski is sued in his official capacity.  

32. Douglas A. Kellner is the Democratic Co-Chair of the New York State Board of 

Elections. Mr. Kellner is sued in his official capacity.  

33. Andrew J. Spano is a Democratic Commissioner on the New York State Board of 

Elections. Mr. Spano is sued in his official capacity.  

34. Gregory P. Peterson is a Republican Commissioner on the New York State Board of 

Elections. Mr. Peterson is sued in his official capacity. 
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35. There is no representation of any independent body on the New York State Board of 

Elections. 

36. The members of the New York State Board of Elections are sued in their official 

capacity because they have general authority to issue instructions and promulgate rules 

and regulations relating to the election process. The State Board of Elections also 

provides oversight of the county boards of elections and has the power to order changes 

in procedures to make those procedures consistent with New York election code. See 

N.Y. Elec. Law §§ 3-102. 

37. Additionally, the New York State Board has the authority in certain circumstances to 

combine or “consolidate” ballot lines. See N.Y. Elec. Law § 7-104.  

38. Dustin M. Czarny is a Democratic Commissioner on the Onondaga County Board of 

Elections. Mr. Czarny is sued in his official capacity.  

39. Michele L. Sardo is a Republican Commissioner on the Onondaga County Board of 

Elections. Ms. Sardo is sued in her official capacity. 

40. There is no representation of any independent body on the Onondaga County Board of 

Elections. 

41. The commissioners of the Onondaga County Board of Elections are sued because by 

statute, in certain circumstances, the County Board has the authority to consolidate 

UJP’s ballot line. See N.Y. Elec. Law § 7-104. 

JURISDICTION AND VENUE 

42. This is a proceeding pursuant to N.Y. Elec. Law Article 16, CPLR Article 78, CPLR 

§§ 3001 and 8601, 42 U.S.C. § 1983, Cerberus Properties, LLC v Kirkmire, 121 A.D.3d 

1556, 1557-58 (4th Dep’t 2014), and the United States and the New York State 
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Constitutions to declare invalid and unconstitutional, on its face and as applied to 

Petitioners, the practice of consolidating UJP’s ballot line pursuant to N.Y. Elec. Law 

§ 7-104. 

43. This Court has jurisdiction over this proceeding pursuant to CPLR Article 78, CPLR § 

3001, and N.Y. Elec. Law Article 16. 

44. Venue is proper in Onondaga County pursuant to CPLR § 7804(b) and §506(b). 

45. As this proceeding challenges the constitutionality of N.Y. Elec. Law § 7-104, notice 

has been provided to the Attorney General of the State of New York pursuant to CPLR 

§ 1012(b) and N.Y. Exec. Law § 71. (Exhibit C). 

46. Furthermore, because this proceeding challenges the form and content of the ballot, it 

is brought pursuant to N.Y. Elec. Law § 16-104(1). This statutory provision mandates 

that the case must be finally resolved, including all appeals, “at least five weeks before 

the day of the election at which such voting machines are to be used.” Id. § 16-104(4). 

NEW YORK LAW 

47. N.Y. Elec. Law § 7-104 governs the form of ballots in all elections in the State of New 

York. 

48. N.Y. Elec. Law § 7-104(4)(a) provides that generally “[t]he names of all candidates 

nominated by any party or independent body for an office shall always appear in the 

row or column containing generally the names of candidates nominated by such party 

or independent body for other offices.” 

49. Under New York’s fusion voting system, a candidate nominated for office by more 

than one party will appear “in each row or column containing generally the names of 

candidates for other offices nominated by any such party.” Id. at (4)(b). 
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50. However, when a candidate is nominated by more than one party and one or more 

independent bodies, he or she will not appear on the line containing generally the names 

of candidates for other offices nominated by such independent body. Instead, the name 

of each independent body nominating him or her will be consolidated and printed in 

connection with the candidate’s name on one of the lines reserved for a party that 

nominated him or her. Id. at (4)(c). 

51. When a candidate is nominated by a party and more than one independent body, he or 

she will receive a separate listing for the party nomination, but the nominations by 

independent bodies will be consolidated so that the candidate only receives one 

additional line. Id. at (4)(d). 

52. Importantly, if a candidate is nominated by more than one independent body, but no 

parties, he or she will only receive one line under which all independent bodies 

nominating the candidate will be consolidated. Id. at (4)(e). 

53. New York’s discriminatory fusion voting system has the effect of providing a candidate 

an additional line for each party nomination he or she receives, but a maximum of only 

one additional line on the ballot for multiple nominations by independent bodies. 

54. This law is the latest iteration of a century-long effort to inhibit the growth and power 

of independent bodies like UJP. A prior law purported to limit the number of 

nominations a candidate could receive, and an independent body could issue, in the 

name of alleged ballot integrity. This law was struck down as unconstitutional. See 

Devane v. Touhey, 33 NY2d 48 (1973).  

55. The consolidation rules under N.Y. Elec. Law § 7-104 do not apply to candidates for 

governor, state senator, or member of assembly. Id. at (5). In races for each of those 
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offices, a candidate will appear on the ballot for each nomination he or she receives, 

whether from a party or independent body.  

56. At least one federal court has declared N.Y. Elec. Law § 7-104 unconstitutional in an 

as-applied challenge. See Credico v. New York State Bd. Of Elections, 2013 U.S. Dist. 

LEXIS 109737 at *68-74 (E.D.N.Y. June 19, 2013), report and recommendation 

adopted 2013 U.S. Dist. LEXIS 109515 (E.D.N.Y. Aug. 2, 2013). 

57. There New York contended that if the plaintiff Credico’s name “had appeared in both 

lines, the integrity of the ballot would be threatened. However, on the same ballot, 

Senator Schumer’s name appeared three times . . .” The Court found New York had 

“failed to offer an explanation [for] why Senator Schumer’s multiple appearances on 

the ballot does not constitute issue-oriented campaign advertising while Mr. Credico’s 

would have.” Id. at 69. Accordingly, the Court held that differential treatment under 

the statute between parties and independent bodies is “not justified by the alleged state 

interest in preserving the integrity of the ballot.” Id. at *70.  

58. Similarly, the state’s interest in preventing voter confusion was equally uncompelling. 

The Court noted that defendants offered no evidence for the kind of voter confusion 

they alleged would occur if a candidate who is nominated by more than one 

independent body could appear on the ballot as many times as he or she was nominated. 

Id. at *71.  

59. The Court further held that New York’s justification had no weight because application 

of the statute did not reduce clutter on the ballot and enforcement may actually have 

increased voter confusion. Id. at *71 
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60. The Court concluded “that the State’s proffered interests ‘have such infinitesimal 

weight that they do not justify the burdens imposed.’” Credico, 2013 U.S. Dist. LEXIS 

109737, at *74 (quoting Price v. New York State Bd. Of Elections, 540 F.3d 101, 112 

(2d Cir. 2008). “Even applying the less stringent standard for minor burdens on 

plaintiff’s constitutional rights, defendants have offered ‘no plausible justification or 

rationalization’ in support of section 7-104(4)(e)’s ‘express discrimination against 

candidates of independent bodies.’” Id. (quoting United Ossining Party v. Hayduk, 357 

F. Supp. 962, 967-68 (S.D.N.Y. 1971)). 

NEW YORK’S DISCRIMINATORY CONTRIBUTION LIMITS IMPOSE 
FURTHER BURDENS ON INDEPENDENT BODY CANDIDATES, 

IMPAIRING UPSTATE JOBS PARTY’S ABILITY TO ACHIEVE PARTY 
STATUS. 

 
61. To fully comprehend the burden New York’s line consolidation statute imposes on 

independent bodies, it is necessary to depict the playing field that independent bodies 

are, by statute, compelled to compete upon, a playing field that at every turn can only 

be described as dauntingly uneven. (Such statutory framework was coincidentally 

enacted by politicians identified with, and endorsed and funded by, the two major 

parties in New York State: Republicans and Democrats.)   

62. First, individuals are permitted to contribute up to $109,600 annually to parties in New 

York. By contrast individuals who wish to contribute to independent bodies are subject 

to candidate-specific and lower contribution limits. See generally N.Y. Elec. Law § 14-

114.  

63. Next, parties are allowed to make unlimited contributions to their candidates for office. 

By contrast, independent bodies are subject to the lower individual contribution limits 

for the particular office its candidate is campaigning for. Id. 
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64. Further, parties in New York are permitted to establish so called “Housekeeping 

Accounts” where they can raise and spend unlimited amounts for office maintenance, 

salaries, and other ordinary expenses “which are not for the express purpose of 

promoting the candidacy of specific candidates.” N.Y. Elec. Law § 14-124(3). 

However, independent bodies are prohibited from creating similar accounts, which 

requires independent bodies to pay for their general office expenses with money that is 

raised subject to New York’s individual contribution limits. Id. 

NEW YORK IMPOSES A SEVERE BURDEN ON HOW INDEPENDENT 
BODIES OBTAIN A POSITION ON THE BALLOT. 

 
65. After being placed at a fundraising disadvantage, New York severely burdens 

independent bodies with its two-tiered ballot access requirements.  

66. To place its candidates on the ballot, independent bodies must circulate independent 

nominating petitions and achieve the required number of signatures. N.Y. Elec. Law § 

6-142. However, they are only permitted to circulate such petitions over a prescribed 

period prior to the election. See N.Y. Elec. Law §§ 6-138(4) and 6-158(9). Parties, by 

contrast, circulate their petitions first. N.Y. Elec. Law §§ 6-134(4), 6-158(1). For 

offices where voters may only vote for one candidate, New York prohibits voters from 

signing more than one petition. N.Y. Elec. Law. §§ 6-134(3), 6-138(1). By allowing 

parties to circulate their petitions first, New York creates yet another hurdle for 

independent bodies seeking to place their candidates on the ballot. Lerman v. Bd. Of 

Elections, 232 F.3d 135, 147 (2d Cir. 2000) (finding that the petition process for 

independent bodies is “formidable”, contains “high costs,” and imposes a “severe” 

burden). 
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67. Additionally, because parties can circulate party designating petitions first, and because 

individuals can sign only one petition, New York’s circulating petition process presents 

a “shrinking pool” problem which occurs because party candidates are allowed to 

canvass the same electorate first, before independent body candidates are allowed to 

pass their petitions. In Lerman, 232 F.3d at 147-48, the U.S. Court of Appeals observed: 

[T]he task for challengers or other minor candidates becomes that 
much more formidable. Because of this rule, candidates seeking 
ballot access necessarily face a "shrinking pool" of potential 
signatories as the petitioning period progresses, whereby those 
voters who already have signed the petition of another candidate 
are no longer available to sign another petition. 

  
IN ADDITION TO ALL OF THE AFOREMENTIONED BURDENS ON 

INDEPENDENT BODIES, NEW YORK STILL DENIES INDEPENDENT 
BODIES THEIR OWN BALLOT LINES. 

  
68. Even after overcoming every obstacle and managing to successfully place one of its 

candidates on the ballot, New York still manages to wrest an independent body of its 

hard-won ballot line and deprive the independent body of its own line on the ballot. See 

N.Y. Elec. Law §7-104(4). 

69. Under the Constitution of the State of New York “Every citizen may freely speak, write 

and publish his or her sentiments on all subjects, being responsible for the abuse of that 

right; and no law shall be passed to restrain or abridge the liberty of speech or of the 

press.” N.Y. CONST., Art. I, § 8. 

70. Similarly, “No law shall be passed abridging the rights of the people peaceably to 

assemble and to petition the government, or any department thereof; … and the 

legislature shall pass appropriate laws to prevent offenses against any of the provisions 

of this section.” N.Y. CONST., Art. I, § 9 (1). 
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71. In addition, “No person shall be denied the equal protection of the laws of this state or 

any subdivision thereof. No person shall, because of race, color, creed or religion, be 

subjected to any discrimination in his or her civil rights by any other person or by any 

firm, corporation, or institution, or by the state or any agency or subdivision of the 

state.” N.Y. CONST., Art. I, § 11. 

72. The “‘protection afforded by guarantees of free press and speech in the New York 

Constitution is often broader than the minimum required by’ the Federal Constitution.” 

Immuni AG v. Moor-Jankowski, 77 N.Y.2d 235, 249 (1991) (quoting O’Neill v. 

Oakgrove Construction, Inc., 71 N.Y.2d 521, 529 n. 3 (1988)).  

THE U.S. CONSTITUTION 

73. The Constitution of the United States provides that no law shall be made “abridging 

the freedom of speech, or of the press; or the right of the people peaceably to assemble”. 

U.S. CONST. amend. I. 

74. Under the Constitution of the United States “No State shall make or enforce any law 

which shall abridge the privileges or immunities of citizens of the United States; nor 

shall any State deprive any person of life, liberty, or property, without due process of 

law; nor deny to any person within its jurisdiction the equal protection of the laws.” 

U.S. CONST., amend. XIV, § 1. 

75. “It is beyond debate that freedom to engage in association for the advancement of 

beliefs and ideas is an inseparable aspect of the ‘liberty’ assured by the Due Process 

Clause of the Fourteenth Amendment, which embraces freedom of speech.” NAACP v. 

Alabama, 357 U.S. 449, 460 (1958). 
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76. The Supreme Court has made clear, “whether the beliefs sought to be advanced by 

association pertain to political, economic, religious or cultural matters … state action 

which may have the effect of curtailing the freedom to associate is subject to the closest 

scrutiny” Id. at 460-61. 

77. The right to “voluntary political association … is an important aspect of the First 

Amendment freedom” that the Supreme Court “has consistently found entitled to 

constitutional protection.” Lefkowitz v. Cunningham, 431 U.S. 801, 808 (1977). 

78. Laws which give the “old, established parties a decided advantage over any new parties 

struggling for existence … place substantially unequal burdens on both the right to vote 

and the right to associate.” Williams v. Rhodes, 393 U.S. 23, 31 (1968). 

79. State and Federal courts have, on various occasions, deemed N.Y. Elec. Law § 7-104 

unconstitutional on an as applied basis. See, e.g., Credico, 2013 U.S. Dist. LEXIS 

109737; Sherwood v. New York State Bd. Of Elections, 17 Misc. 3d 922 (Sup. Ct. 2007). 

80. Cahill v. Kellner, 121 A.D.3d 1160 (3d Dep’t 2014), does not control the present action. 

81. The Cahill court expressly declined to address as unpreserved the argument that 

application of N.Y. Elec. Law § 7-104 hinders an independent body’s ability to achieve 

party status. Id. at 1165-66. That argument is alleged fully in this Complaint. 

82. The Cahill court also concluded that the state had an interest in preventing major parties 

from coopting the ballot through the establishment of multiple independent bodies to 

nominate their preferred candidate. Id. at 1165. However, the effect of N.Y. Elec. Law 

§ 7-104 in this case directly creates the coopting effect the Cahill court was concerned 

with. While each of the major parties nominating candidates is prominently displayed 

with their own ballot line, the UJP is relegated to a virtual footnote on the ballot and 
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forced to associate with one such party. Such a coopting effect cannot support the state 

interest identified in Cahill. 

83. The Cahill court further concluded that N.Y. Elec. Law § 7-104 was constitutional 

under the Constitution of the United States. See id. at 1162. However, the instant 

challenge is directed to a different application of the law under the United States 

Constitution and the Constitution of New York State, which guarantees stronger 

protections to its citizens. See People v. Cloud Books, Inc., 68 N.Y.2d 553, 557-58 

(1986) (“the minimal national standard established by the Supreme Court for First 

Amendment rights cannot be considered dispositive in determining the scope of this 

State’s constitutional guarantee of freedom of expression.”). 

84. N.Y. Elec. Law § 7-104 does not apply to party-nominated candidates the same as it 

does to candidates nominated by independent bodies. The law is therefore 

discriminatory on its face. 

85. Experience belies New York’s asserted interest justifying its line consolidation 

practices under N.Y. Elec. Law § 7-104, namely that it is meant to prevent the 

proliferation of independent bodies, a result that—according to New York—would 

make the ballot confusing and unwieldy. Given all the burdens that New York law 

imposes on independent bodies, this proliferation scenario is unlikely. See McCutcheon 

v. FEC, 572 U.S. 185, 213-14 (2014) (rejecting a similar proliferation scenario where 

a donor could circumvent contribution limits by contributing to 100 different PACs).   

86. Further, New York’s own election law contradicts its asserted interest in preventing 

voter confusion. New York allows candidates in elections for gubernatorial, state 

senate, and state assembly races to have as many ballot lines as they qualify for. N.Y. 
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Elec. Law § 7-104(5). This exemption undercuts New York’s putative interest in 

preventing an independent body’s candidate from having her own ballot line. 

Additionally, there are no examples of a proliferation of independent bodies supporting 

assembly, senate, or gubernatorial candidates that otherwise make the ballot confusing. 

See McCutcheon, 572 U.S. at 211 (rejecting the government’s asserted interests as 

sufficiently implausible). 

a. Since Cahill was decided in 2014, there have been three elections—in 2014, 

2016, and 2018—where members of the state assembly, senate, or governor 

appeared on the ballot. In each of those elections, there has been no allegation 

by New York State or any other person alleging that candidates for such office 

used their exemption to coopt the ballot or otherwise create voter confusion. 

b. The Cahill court’s prediction, that absent N.Y. Elec. Law § 7-104, “the statute 

‘would allow for a near-unlimited number of independent parties and ballot 

lines, with ballots in New York being filled with the names of each major party 

candidate repeated numerous times’ … thereby sowing confusion” has not 

come to pass. 121 A.D.3d at 1165 (quoting Gonsalves v. New York State Bd. Of 

Elections, 974 F. Supp. 2d 191, 201 (E.D.N.Y. 2013). 

87. In addition to imposing a discriminatory burden, N.Y. Elec. Law § 7-104 places a 

severe burden on UJP. 

a. It limits the UJP’s ability to choose a candidate. Under New York’s fusion 

voting system, candidates are incentivized to appear on the ballot as many times 

as possible to maximize the potential for votes. The more times a candidate 

appears, the more opportunity to garner support they have. With these 
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incentives, candidates will seek out party nominations that include their own 

line on the ballot, rather than risk consolidation with another party or 

independent body. 

b. Further, parties are incentivized to dissuade their nominees from seeking out 

the endorsement of independent bodies, as such an endorsement could force the 

party to associate with an independent body by listing the independent body on 

the same line as the party.  

c. It harms the UJP in its ability to organize, develop, and recruit supporters. 

Parties, which receive their own line on the ballot, are presented to voters at 

each election yet a voter may never see that a candidate they favor was 

supported by the UJP if such nomination is simply consolidated with a party 

ballot line. 

d. It directly restricts the UJP’s ability to coordinate with other independent bodies 

or parties. While candidates and parties may both benefit from more 

nominations by other parties, encouraging coordination, an independent body 

such as the UJP may actually be harmed if a candidate they prefer is nominated 

by other parties or independent bodies. An attorney for the State Board of 

Elections recently admitted as much, acknowledging that when an independent 

body is consolidated with a party the vote totals “are indistinguishable.” See 

Upstate Jobs Party, et al. v. Kosinksi, et al. No. 18-0459 (N.D.N.Y. April 30, 

2018) (Quail Decl.) (ECF 16-1 at 2 and n.1) attached as Exhibit D. Such reverse 

incentives stifle coordination between independent bodies. 
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e. Most importantly, it prohibits the UJP from being able to publicize issues 

important to it or its supporters. The UJP was formed to promote fundamental 

change in our political system and to break the duopoly of the two major parties. 

This interest is harmed when the UJP is consolidated with parties or other 

independent bodies, especially ones that do not share the same beliefs and 

interests as the UJP. This form of forced association can cause irreparable and 

severe injury to the reputation and standing of the UJP and hinder its ability to 

promote a platform of ideas relevant to its supporters. 

88. New York has no relevant or legitimate state interest that justifies the severe and 

discriminatory burden imposed by forcing an independent body to dilute its core 

political message or associate with other political organizations through line 

consolidation on its ballots. 

a. The ballot layout produced by enforcement of N.Y. Elec. Law § 7-104 creates 

a patch-worked and illogical ballot, which promotes rather than diminishes 

voter confusion and makes it harder for UJP voters to locate and vote for UJP 

candidates. 

b. Where a candidate has been nominated by two or more parties, any nomination 

by an independent body will be consolidated with one of the candidate’s party 

nominations. This is true even where the independent body has nominated other 

candidates who are not being consolidated and, therefore, is entitled to its own 

line on the ballot. The result is a blank spot on the independent body’s ballot 

line in the space reserved for the office of the consolidated candidate. 
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c. Even if an independent body is not otherwise entitled to its own line on the 

ballot and, therefore, there will not be a blank spot in the space reserved for any 

candidate nominated by two or more parties, voter confusion is still heightened 

under New York’s ballot law. If a voter knows that a candidate was nominated 

by the UJP, for example, but sees no ballot line for UJP candidate’s they may 

simply not cast a vote, rather than search the ballot for indication that a 

particular candidate was supported by the UJP. The official results from the 

2018 election reflect that over 100,000 voters left a blank on the ballot—enough 

votes to create two new competing political parties had these votes been cast 

for independent bodies. 

d. “A voter desiring to vote for the candidates of [the UJP] and for only the 

candidates of that body, would be very apt to believe that no nomination[s] had 

been made … In the short space of time usually taken for pulling the levers of 

the machine, he might not notice or have his attention called to the fact the [UJP 

candidate’s] name appeared as the candidate of that body, not upon, the line 

where it naturally belonged, but two lines above, as the candidate of another 

party.” See Crane v. Voorhis, 257 N.Y. 298, 303 (1931). 

e. Political scientists agree, in fact, that partisan identification “is a critically 

important heuristic for voters because it provides simple meaningful cues for 

complex political decisions and is relevant to a wide range of political choices.” 

Chris W. Bonneau and Damon M. Cann, Journal of Political Behavior, Party 

Identification and Vote Choice in Partisan and Nonpartisan Elections at 2 

(2013) available at 
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http://www2.pitt.edu/~cwb7/assets/papers/PB%2014%20article.pdf, (last 

accessed August 2, 2019). 

f. Enforcement of N.Y. Elec. Law § 7-104 has no bearing on ballot integrity. 

Candidates nominated by multiple parties may appear an unlimited number of 

times on the ballot, while candidates nominated by multiple independent bodies 

are limited in the number of times they may appear on the ballot. This 

distinction has no rational basis, and there can be no explanation as to why a 

party nominated candidate appearing multiple times on the ballot does not 

impair the integrity of the ballot, but a candidate nominated by independent 

bodies does. Particularly where all Independent Body candidates for governor, 

assembly, and senate receive each their own lines as a matter of course and 

without compromising ballot integrity. 

89. “The Election Law is aimed to afford facility for ready voting … Regulations and 

restrictions there must be, but these must apply to all alike and not create conditions 

which make it easy for one but difficult and confusing for another.” Crane, 257 N.Y. 

at 303-04. 

COUNT I: 

Violation of the Freedom of Speech and Association Guaranteed Under the 
Constitution of New York and Its Laws 

 
90. Plaintiffs incorporate paragraphs 1-89 as if fully stated herein. 

91. New York’s Constitution declares in no uncertain terms that “Every citizen may freely 

speak, write and publish his or her sentiments on all subjects, being responsible for the 

abuse of that right; and no law shall be passed to restrain or abridge the liberty of speech 

or of the press.” N.Y. CONST., Art. I, § 8. 
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92. Plaintiffs’ rights to freely associate with the UJP and communicate their nomination by 

the UJP with the same effect as a nomination by a party are harmed by application of 

N.Y. Elec. Law § 7-104, with no concomitant benefit to New York State, much less the 

narrowly tailored remedy for a compelling interest that the constitution requires. 

93. UJP wishes to communicate its endorsement of candidates and grow support for its 

platform of political ideas on equal footing with New York State parties. 

94. Application of N.Y. Elec. Law § 7-104 directly prohibits the UJP from communicating 

its platform with voters through an indication of certain candidate nominations on the 

ballot. 

95. To achieve party status under N.Y. Elec. Law § 1-104(3) the UJP must achieve 50,000 

votes for its candidate in an upcoming gubernatorial election. 

a. Suppression of UJP on the ballot, by application of N.Y. Elec. Law § 7-104 in 

this election, hinders UJP’s ability to grow support and reach party status in the 

2022 gubernatorial elections.  

b. In the usual course, parties are able to calculate and cull support from voters 

through voter enrollment whereby voters enroll as members of certain parties 

on their voter registration. “Parties use these enrollment lists … for many … 

purposes, such as identifying new voters, processing voter information, 

organizing and mobilizing Party members, fundraising, and other activities that 

influence the political process.” Green Party of New York State v. New York 

State Bd. Of Elections, 389 F.3d 411, 416 (2d Cir. 2004). 
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c. The UJP, however, is deprived of this opportunity because it did not field a 

candidate in the previous gubernatorial election. Therefore, the UJP is left to 

determine its support at the ballot box based on the number of votes it receives. 

d. Line consolidation, by application of N.Y. Elec. Law § 7-104 prevents the UJP 

from assessing its support and effectively organizing to achieve the 50,000 

votes in a gubernatorial election necessary for party status. 

e. Further, line consolidation diminishes UJP’s ability to promote itself as a viable 

alternative to the parties.  

f. By example, in 2017 when UJP’s nomination of Mr. Walsh was consolidated 

with his Reform Party ballot line the vote totals for the Reform Party and UJP 

were indistinguishable and the UJP was unable to gauge its level of support. 

See Upstate Jobs Party, et al. v. Kosinksi, et al. No. 18-0459 (N.D.N.Y. April 

30, 2018) (Quail Decl.) (ECF 16-1 at 2 and n.1), attached as Exhibit D.  

96. Allowing a candidate to be listed on every party ballot line while not allowing the 

candidate to be placed on any independent body line infringes upon both the 

candidate’s and the independent body’s speech and associational rights.  

97. The effect of N.Y. Elec. Law § 7-104 is to make it “practically impossible for the 

members of” UJP “to vote as such.” Battista v. Powers, 16 N.Y.2d 198, 201 (1965). 

By preventing the appearance of a UJP line on the ballot N.Y. Elec. Law § 7-104 

unconstitutionally hinders voters from expressing their clear and unequivocal support 

for the UJP and its slate of candidate nominees. Any vote on a ballot line that is 

“shared” with a different party sends an ambiguous message at best as to the political 

platform most closely aligned with that voter’s core political beliefs. 
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98. Indeed, if the listing of political organizations were not a critical part of voting and 

voter choice, then no political organizations would be listed at all. New York State 

could simply list the names of the candidates, without reference to any endorsements 

and avoid the “proliferation” it decries. 

COUNT II 

Violation of the Equal Protection of the Laws Guaranteed Under the Constitution 
of New York and Its Laws 

 
99. Plaintiffs incorporate paragraphs 1-98 as if fully stated herein. 

100. New York’s Constitution further declares that “No person shall be denied the equal 

protection of the laws of this state or any subdivision thereof. No person shall, because 

of race, color, creed or religion, be subjected to any discrimination in his or her civil 

rights by any other person or by any firm, corporation, or institution, or by the state or 

any agency or subdivision of the state.” N.Y. Const., Art. I, § 11 

101. Granting to some candidates the advantage of appearing on the ballot multiple times 

“while denying the same privilege to others, represents a denial of the equal protection 

of [New York’s] laws.” Devane v. Touhey, 33 N.Y. 2d 48, 53 (1973). 

102. “[T]here can be no lawful or rational justification for a statute that allows one 

candidate to accept the nominations from two different political groups, while at the 

same time denying another candidate for the same office the same opportunity.” Id. at 

52. 

103. Similarly, there can be no rational justification as to why a candidate can be listed 

on every ballot line for a party and yet have no listing for an independent body when 

the candidate is also an independent body’s candidate.  
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104. In addition, New York’s decision to exclude candidates running for governor, state 

senator, or member of assembly, from application of the consolidation rules is arbitrary 

and evidences a lack of any rational basis for such rules.  

a. The requirement that a political organization must achieve 50,000 votes in the 

previous gubernatorial election to achieve party status may explain why 

candidates for governor should not be subject to consolidation. See N.Y. Elec. 

Law § 1-104(3). 

b. However, there is no rational explanation for excluding candidates for state 

senate or member of assembly from consolidation. 

COUNT III 

Violation of the Right to Freedom of Association Guaranteed Under the First 
Amendment to the United States Constitution 

 
105. Plaintiffs incorporate paragraphs 1-104 as if fully stated herein. 

106.  The Constitution of the United States provides that no law shall be made 

“abridging the freedom of speech, or of the press; or the right of the people peaceably 

to assemble”. U.S. CONST. amend. I. 

107. When a ballot regulatory statute imposes “severe restrictions,” the ballot regulatory 

statute must be “narrowly drawn to advance a state interest of compelling importance.” 

Burdick v. Takushi, 504 U.S. 428, 434 (1992). Furthermore, if the restriction is 

discriminatory, the ballot regulatory statute must survive strict scrutiny. Id.  

108. Only when a ballot regulatory statute imposes “reasonable non-discriminatory 

restrictions” on an independent body’s First and Fourteenth Amendment protection is 

a state’s important regulatory interest sufficient to justify the statute. Id.  
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109. Even if a ballot order regulatory statute imposes a minor burden on an independent 

body, Federal courts have declared N.Y. Elec. Law § 7-104 unconstitutional as applied. 

New York’s asserted interests—preventing voter confusion and presenting a clear 

ballot—although important in the abstract, have been found unpersuasive to support 

application of specific ballot order statutes where New York failed to demonstrate how 

the statute furthered such interests.  

110. N.Y. Elec. Law § 7-104 imposes a severe and discriminatory burden on the right of 

petitioners to freely associate and speak through their vote at the ballot. Such burden is 

not only severe, but unsupported by any legitimate state interest. 

111. Application of N.Y. Elec. Law § 7-104, further discriminates against the 

associational rights of independent bodies such as the UJP by ensuring they will never 

amass enough support or recognition at the ballot to achieve party status because they 

may appear on their own line only once every four years, and then only if they field a 

gubernatorial candidate. 

112. A person’s ability to exercise their rights guaranteed under the First Amendment is 

“[u]ndeniably enhanced by group association.” Buckley v. Valeo 424 U.S. 1, 15 (1976) 

(quoting NAACP v. Alabama, 357 U.S. at 460). 

113. Both the First and the Fourteenth Amendments therefore, guarantee the “freedom 

to associate with others for the common advancement of political beliefs and ideas...” 

Id.; see also Anderson v. Celebrezze, 460 U.S. 780, 787 (1983) (“[T]he right of 

individuals to associate for the advancement of political beliefs . . . rank[s] among our 

most precious freedoms.”). 
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114. Voters in New York State are free to associate with parties in a myriad of ways, 

primarily through enrolling as a registered voter of such party. However, [ voters, are 

not able to enroll as members of independent bodies that do not run a candidate in the 

previous gubernatorial election. See Green Party of New York State, 389 F.3d at 416. 

115. The associational harm N.Y. Elec. Law § 7-104 places on UJP voters is heightened 

by the reality that the only opportunity UJP voters have to associate with the UJP is at 

the ballot box, by selecting the UJP nominated candidate. 

116. The harm to UJP voters caused by the consolidation of the UJP ballot line is two-

fold: New York has deprived UJP voters of any meaningful opportunities to associate 

with the UJP, and has forced UJP voters to associate with a party these UJP voters have 

freely chosen not to affiliate with. 

117. Further, because the freedom of association enhances the effectiveness of the 

freedom of speech, the government cannot limit or dictate who an association chooses 

to associate with for the common advancement of the association’s beliefs. The UJP’s 

“determination of the boundaries of its own association, and of the structure which best 

allows it to pursue its political goals, is protected by the Constitution.” Tashjian v. 

Republican Party, 479 U.S. 208, 224 (1986) (emphasis added). 

118. In fact, “‘[i]t is beyond debate that freedom to engage in association for the 

advancement of beliefs and ideas is an inseparable aspect of the ‘liberty’ assured by the 

Due Process Clause of the Fourteenth Amendment, which embraces freedom of 

speech.’” Tashjian, 479 U.S. at 214 (quoting NAACP v. Alabama, 357 U.S. at 460).  

119. N.Y. Elec. Law § 7-104 violates the freedom of association, protected by the First 

and Fourteenth Amendments to the U.S. Constitution, because it forces the UJP to 
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associate with another political organization and it vests authority in the New York 

State Board of Elections and the Onondaga County Board of Elections to decide which 

party UJP must associate with. In the same way, it vests the Boards of Elections with 

the authority to force the Independence Party to associate with other political 

organizations. 

120. Freedom of Association extends to partisan political organizations seeking to 

further shared political beliefs, and such freedom “‘necessarily presupposes the 

freedom to identify the people who constitute the association.’” Tashjian, 479 U.S. at 

214 (quoting Democratic Party of United States v. Wisconsin, 450 U.S. 107, 122 

(1981)). 

121. Only UJP and the Independence Party can decide which parties they wish to 

associate with, if any, and which parties they choose not to associate with. Tashjian, 

479 U.S. at 214 (“The right to associate with the political party of one’s choice is an 

integral part of this basic constitutional freedom.”). New York cannot compel the UJP 

or the Independence Party to associate with any other party. Id. at 224 (Even if the State 

believes it is enhancing or preserving a party’s interests “‘a State, or a court, may not 

constitutionally substitute its own judgment for that of the Party.’” (quoting 

Democratic Party of United States v. Wisconsin, 450 U.S. at 123-24)). 

COUNT IV 

Violation of the Right to Equal Protection of the Laws Guaranteed Under the 
Fourteenth Amendment to the United States Constitution 

 
122. Plaintiffs incorporate paragraphs 1-121 as if fully stated herein. 

123. Candidates of the UJP are not given equal opportunity to be elected as candidates 

of other parties. “Ballots serve primarily to elect candidates,” and under New York’s 
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fusion voter system, such ability is directly tied to the number of times a candidate’s 

name appears on the ballot or whether a voter can find and cast a vote for a candidate 

supported by a particular endorsing political organization. Timmons v. Twin Cities Area 

New Party, 520 U.S. 351, 363 (1997). 

124. Under New York law a candidate nominated by four parties will appear on the 

ballot four times, while a candidate nominated by four independent bodies will appear 

only once. Voters who prefer one independent body over another may decline to vote 

for any if they cannot avoid voting for an independent body with whom they disagree. 

Such discriminatory effect is not trivial and directly impacts a candidate’s ability to be 

elected. Petitioners wish to exercise their rights to free speech, free association, and 

due process by appearing on and voting the ballot on a line reserved for nominees of 

the UJP. 

125. N.Y. Elec. Law § 7-104 violates petitioners’ freedom of speech, association, 

assembly, and due process guaranteed under the United States Constitution. 

126. The law, which is unconstitutional on its face and as applied to petitioners, must be 

struck down, and the UJP candidates must be guaranteed their own line on the ballot. 

PRAYER FOR RELIEF 

WHEREFORE, petitioners respectfully request the Court; 

1. Declare N.Y. Elec. Law § 7-104(4) unconstitutional as applied to petitioners;  

2. Declare N.Y. Elec. Law § 7-104(4) facially unconstitutional;  

3. Direct, order, enjoin, and/or restrain respondents from enforcing N.Y. Elec. Law § 7-

104(4) against petitioners;  
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4. Direct, order, enjoin, and/or restrain respondents from enforcing N.Y. Elec. Law § 7-

104(4); 

5. Direct, order, enjoin, and/or restrain respondents to provide the UJP, its candidate(s), 

and voters with UJP’s own ballot line in this and all future elections; 

6. Award petitioners’ attorneys their reasonable attorney’s fees pursuant to CPLR § 8601 

and/or 42 U.S.C. § 1988, whichever may provide the fullest relief; and  

7. Award such other relief as the Court may deem just and proper. 

DATED: August 5, 2019 
 
Respectfully submitted,  

 
 
 
/s/Michael A. Burger   
Michael Burger 
Fernando Santiago  
SANTIAGO BURGER LLP 
Attorneys for Petitioners 
1250 Pittsford-Victor Road 
Building 100, Suite 190 
Pittsford, NY 14534 
Phone: 585-563-2400 
Fax: 585-563-7526 
mike@litgrp.com  
fernando@litgrp.com 
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/s/      
Jason Torchinsky (VA 47481)* 
Shawn Toomey Sheehy (VA 82630)* 
Phillip M. Gordon (TX 24096085)* 
Andrew Watkins (KY 98196)* 
HOLTZMAN VOGEL  
JOSEFIAK TORCHINSKY PLLC 
Attorneys for Petitioners 
45 North Hill Drive, Suite 100 
Warrenton, Virginia 20186 
Phone: 540-341-8808 
Fax: 540-341-8809 
jtorchinsky@hvjt.law  
ssheehy@hvjt.law   
pgordon@hvjt.law 
awatkins@hvjt.law  
*pro hac vice applications forthcoming 
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New York State }

}
Monroe County } ss.

Michael A. Burger, being duly sworn, deposes and says he is an attorney lawfully
admitted to practice law in the State of New York, he is a partner in the law firm of Santiago

Burger LLP, attorneys Petitioners-Plaintiffs, he has read the foregoing Verified Petition-

Complaint and the same is true to his own knowledge or upon information and belief, the sources

being correspondence, investigation and examination of various papers in this matter. I make

this verification on behalf of Petitioners-Plaintiffs, pursuant to CPLR § 3020(d)(3) because at the

time this document was verified, Petitioners-Plaintiffs were outside of Monroe County, New

York, where my law office is located.

s/Michael A. Burger_
Michael A. Burger

Attorney

Sworn to before me this 5th
day of August, 2019.

Ne ork State Notary Public

Livingston County No. 01PA6106245

Commission Expires 3/1/2020
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NEW YORK STATE SUPREME COURT 
ONONDAGA COUNTY 

UPSTATE JOBS PARTY, JOHN BULLIS, JOHN RYAN 
MCMAHON II, INDEPENDENCE PARTY OF NEW YORK, 
FRANK MACKAY, and JESSICA HARRIS, 

Petitioners-Plaintiffs, 

V. 

DUSTIN M. CZARNY, Onondaga County Board of Elections Index No.: E2019007058 
Commissioner, and MICHELE L. SARDO, Onondaga County 
Board of Elections Commissioner, 

and 

PETERS. KOSINSKI, New York State Board of Elections Co
Chair Commissioner, DOUGLAS A. KELLNER, New York 
State Board of Elections Co-Chair Commissioner, ANDREW J. 
SPANO, New York State Board of Elections Commissioner, and 
GREGORY P. PETERSON, New York State Board of Elections 
Commissioner, 

Respondents-Defendants. 

EMERGENCY AFFIRMATION 

FOR AN ORDER TO SHOW CAUSE 
AND TEMPORARY RESTRAINING ORDER 

IN AN ELECTION LAW PROCEEDING 

MICHAEL A. BURGER, an attorney being duly admitted to practice law before the Courts 

of the State ofNew York, hereby affirms the truth of the following, upon information and belief: 

1. I am the attorney for Petitioners-Plaintiffs in the within proceeding 

("Petitioners"), and as such am familiar with the facts and circumstances contained herein. I 

make this Affirmation because the within Order to Show Cause should be deemed an emergency 

election law application impacting the November 5, 2019 New York State general election for 



Onondaga County Executive. 

2. The within application should be entertained forthwith because this proceeding 

challenges the form and content of the ballot, and it is brought under New York State Election 

Law section 16-104(1 ). 

3. This statutory provision mandates that the case must be finally resolved, including 

all appeals, "at least five weeks before the day of the election at which such voting machines are 

to be used." Id. at§ 16-104(4). 

4. Thus, the Parties require a final adjudication of this ripe and justiciable dispute by 

September 30, 2019. 

5. This application could not have been brought to the Court's attention earlier 

because Respondents-Defendants ("Respondents") did not issue their ruling combining the 

Upstate Jobs Party ("UJP") ballot line with the Independent Party ballot line, in derogation of 

Petitioners' constitutional rights, until July 8, 2019, at the earliest. 

6. Accordingly, Petitioners request leave to effect service of a copy of the annexed 

Order to Show Cause, together with a copy of the papers upon which it is granted, upon 

Respondents as indicated in the accompanying Order to Show Cause. 

7. In election matters governed by Article 16 of the Election Law, orders granting 

alternative and expedited methods of service are routinely granted by this Court in accordance 

with the statute and controlling case law. 

8. In order for issues with respect to the allegations of this Petition to be joined 

expeditiously, it is respectfully requested that the Court fix the time within which the respective 

Answers of Respondents shall be served upon Petitioners' attorneys. 

9. Similarly, the Verified Petition raises issues of fact which will require 

2 



submissions to the Court within a truncated timeframe, and, therefore, the Court should issue the 

accompanying Order to Show Cause, directing appropriate discovery proceed on an expedited 

basis, with expedited Court-ordered service, and by electronic mail as indicated in the annexed 

Order to Show Cause. 

10. The visual appearance of the ballot 1s relevant to the Court's mqmnes and 

decision in this case. 

11. Respondents are in a unique position to assist the Court by producing sample 

ballots for the Court and counsel's review. See, e.g., Guidarelli v. Brassard, 88 A.D.3d 1147, 

1148 (3d Dep't 2011) ("the Board produced a sample ballot for proposed use in the general 

election"). 

12. Respondents will need to establish the state interest justifying the infringement on 

Petitioners' legal rights. 

13. Accordingly, among the items of presumptively relevant discovery are: 

(a) A proposed printed ballot form for the November 5, 2019 general election 

showing the UPSTATE JOBS PARTY with a separate ballot line and listing 

Mr. McMahon as candidate for Onondaga County Executive; 

(b) A proposed printed ballot showing a consolidated UPSTATE JOBS PARTY 

line and listing Mr. McMahon as candidate for Onondaga County 

Executive; and 

(c) All evidence supporting Respondents' opposition to the Petition. 

14. To maintain the status quo, the Court should also hold a hearing to consider the 

issuance of a preliminary injunction preventing the printing or issuance of official ballots in the 

2019 race for the Onondaga County Executive pending further order of this Court to prevent the 

3 



Court's ruling from being nullified by administrative action in the ordinary course. Cf Valentin 

v Correction Officers' Benev. Ass'n, Inc., 51 Misc 3d 1227(A) n.3 (Sup Ct NY Cty 2016) ("a 

temporary restraining order (TRO) was granted to petitioner" preventing Respondent from 

"printing ballots"). 

15. Petitioners have no adequate remedy at law. 

16. Petitioners have made no prior application for the relief sought herein to this or 

any other Court. 

WHEREFORE, it is respectively requested that this Court entertain the accompanying 

emergency Order to Show Cause. 

Dated: August 5, 2019 
Pittsford, New York 

4 

a(__~~ 
Michael A. Burger 
SANTIAGO BURGER LLP 
Attorneys for Petitioners 
1250 Pittsford Victor Rd. 
Building 100, Suite 190 
Pittsford, NY 14534 
Tel.: (585) 563-2400 
mike@litgrp.com 
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X
OFFICE

X

DEMOCRATIC

A

REPUBLICAN

B

CONSERVATIVE

C

GREEN

D

WORKING FAMILIES

E

INDEPENDENCE

F

WOMEN'S EQUALITY

G

REFORM

H

WRITE-IN

1

SURROGATE
COURT
JUDGE

(Vote for ONE)
DEMOCRATIC

Mary
Keib Smith

1A

REPUBLICAN

Loretta R
Kilpatrick

1B

CONSERVATIVE

Loretta R
Kilpatrick

1C

GREEN

Loretta R
Kilpatrick

1D

WORKING FAMILIES

Mary
Keib Smith

1E

INDEPENDENCE

Loretta R
Kilpatrick

1F

WOMEN'S EQUALITY

Mary
Keib Smith

1G

REFORM

Loretta R
Kilpatrick

1H

WRITE-IN

2

FAMILY
COURT
JUDGE

(Vote for ONE)
DEMOCRATIC

Laurin R
Haddad

2A

REPUBLICAN

Michele
Pirro Bailey

2B

CONSERVATIVE

Michele
Pirro Bailey

2C

GREEN

Michele
Pirro Bailey

2D

WORKING FAMILIES

Laurin R
Haddad

2E

INDEPENDENCE

Michele
Pirro Bailey

2F

WOMEN'S EQUALITY

Laurin R
Haddad

2G

REFORM

Michele
Pirro Bailey

2H

WRITE-IN

3

COUNTY
LEGISLATOR

16th District
(Vote for ONE)

DEMOCRATIC

Monica R
Williams

3A

GREEN

Reginald
Bradwell

3D

WORKING FAMILIES

Monica R
Williams

3E

WRITE-IN

4

MAYOR
(Vote for ONE)

DEMOCRATIC

Juanita
Perez Williams

4A

REPUBLICAN

Laura B
Lavine

4B

GREEN

Howie
Hawkins

4D

WORKING FAMILIES

Joe
Nicoletti

4E

INDEPENDENCE

Benjamin R
Walsh

4F

REFORM
UPSTATE JOBS

Benjamin R
Walsh

4H

WRITE-IN

5 6 7

CITY
COURT JUDGE

(Vote for any THREE different
candidates even if in same column)

DEMOCRATIC

Vanessa E
Bogan

5A

DEMOCRATIC

James H
Cecile

6A

DEMOCRATIC

Derrek T
Thomas

7A

REPUBLICAN

Jason B
Zeigler

5B

CONSERVATIVE

Jason B
Zeigler

5C

WORKING FAMILIES

Vanessa E
Bogan

5E

WORKING FAMILIES

James H
Cecile

6E

WORKING FAMILIES

Derrek T
Thomas

7E

INDEPENDENCE

Vanessa E
Bogan

5F

INDEPENDENCE

James H
Cecile

6F

INDEPENDENCE

Derrek T
Thomas

7F

WOMEN'S EQUALITY

Frank B
Pelosi

5G

REFORM

Vanessa E
Bogan

5H

REFORM

James H
Cecile

6H

REFORM

Derrek T
Thomas

7H

WRITE-IN WRITE-IN WRITE-IN

8

PRESIDENT OF
COMMON
COUNCIL

(Vote for ONE)
DEMOCRATIC

Helen
Hudson

8A

WORKING FAMILIES

Helen
Hudson

8E

WRITE-IN

9 10

COUNCILOR-AT-LARGE
(Vote for any TWO different

candidates even if in same column)

DEMOCRATIC

Khalid
Bey

9A

DEMOCRATIC

Timothy
Rudd

10A

REPUBLICAN

Norm
Snyder

9B

CONSERVATIVE

Norm
Snyder

9C

GREEN

Frank R
Cetera

9D

WORKING FAMILIES

Khalid
Bey

9E

WORKING FAMILIES

Timothy
Rudd

10E

INDEPENDENCE

Norm
Snyder

9F

WOMEN'S EQUALITY

Khalid
Bey

9G

WRITE-IN WRITE-IN

11 12 13

COMMISSIONER
OF EDUCATION

(Vote for any THREE different
candidates even if in same column)

DEMOCRATIC

Patricia
Body

11A

DEMOCRATIC

David J
Cecile

12A

DEMOCRATIC

Derrick L
Dorsey

13A

CONSERVATIVE

Michael R
Hunter

11C

WORKING FAMILIES

Patricia
Body

11E

WORKING FAMILIES

David J
Cecile

12E

WORKING FAMILIES

Darlene D
Medley

13E

WOMEN'S EQUALITY

Patricia
Body

11G

WRITE-IN WRITE-IN WRITE-IN

14

COUNCILOR
4th District

(Vote for ONE)

DEMOCRATIC

Latoya
Allen

14A

GREEN

Serena L
Seals

14D

WORKING FAMILIES

Latoya
Allen

14E

INDEPENDENCE

Quante
Wright

14F

WRITE-IN

OFFICIAL ABSENTEE/MILITARY/AFFIDAVIT BALLOT FOR THE GENERAL ELECTION - NOVEMBER 7, 2017 STATE OF NEW YORK, COUNTY OF ONONDAGA Ballot ID: 111
INSTRUCTIONS:
(1)  Mark only with blue or black ink.
(2)  To vote for a candidate whose name is printed on this ballot, fill in the oval to the right of his or her name, like: 
(3)  To vote for a person whose name is not printed on this ballot, write or stamp his or her name in the "Write-In" area under the names of the candidates for that office.
(4)  To vote yes or no on a proposal fill in the oval below your selection.
(5)  Any other mark, writing, or any erasure made on this ballot outside the voting squares or blank spaces provided for voting will void this entire ballot.
(6)  Do not overvote. If you select a greater number of candidates than there are vacancies to be filled, your vote will be void for that public office or party position.

(7)  If you tear, or deface, or wrongly mark this ballot, call the Board of Elections (315) 435-3312. Do not attempt
to correct mistakes on the ballot by making erasures or cross outs. Erasures or cross outs may invalidate all or
part of your ballot. Prior to submitting your ballot, if you make a mistake in completing the ballot or wish to
change your ballot choices, you may obtain and complete a new ballot.
(8)  To be counted, ballots returned by mail must be postmarked no later than the day before Election Day and
be received by the Board of Elections no later than seven days after the Election Day.

SEE PROPOSITIONS ON
THE OTHER SIDE

111



PROPOSAL NUMBER ONE,
A QUESTION

Constitutional Convention
x
x
x

Shall there be a convention to revise the Constitution and amend the same?

YES NO

PROPOSAL NUMBER TWO,
AN AMENDMENT

Allowing the complete or partial forfeiture of a public officer's pension if he or
she is convicted of a certain type of felony

x
x

The proposed amendment to section 7 of Article 2 of the State Constitution
would allow a court to reduce or revoke the public pension of a public officer
who is convicted of a felony that has a direct and actual relationship to the
performance of the public officer's existing duties.  Shall the proposed
amendment be approved?

YES NO

PROPOSAL NUMBER THREE,
AN AMENDMENT

Authorizing the Use of Forest Preserve Land for Specified Purposes
x
x

The proposed amendment will create a land account with up to 250 acres of
forest preserve land eligible for use by towns, villages, and counties that have
no viable alternative to using forest preserve land to address specific public
health and safety concerns; as a subsititute for the land removed from the
forest preserve, another 250 acres of land, will be added to the forest
preserve, subject to legislative approval.  The proposed amendment also will
allow bicycle trails and certain public utility lines to be located within the width
of specified highways that cross the forest preserve while minimizing removal
of trees and vegetation.  Shall the proposed amendment be approved?

YES NO

PROPOSAL NUMBER FOUR
COUNTY PROPOSITION NUMBER ONE

Shall there be approved in Onondaga County, Local Law No.__-2017, entitled,
"A Local Law amending the Onondaga County Charter and Administrative
Code regarding the Onondaga County Department of Correction", placing the
Onondaga County Department of Correction under the control of the Sheriff?

YES NO

111
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UNITED STATES DISTRJCT COURT 
NORTHERN DISTRJCT OF NEW YORK 

UPSTATE JOBS PARTY, MARTIN BABINEC, 
and JOHN BULLIS, 

Plaintiffs, 

-against-

PETERS. KOSINSKI, New York State Board of 
Elections Co-Chair Commissioner, DOUGLAS A. 
KELLNER, New York State Board of Elections Co
Chair Commissioner, ANDREW J. SPANO, New 
York State Board of Elections Commissioner, and 
GREGORY P. PETERSON, New York State Board 
of Elections Commissioner, all in their official 
capacities. 

Defendants. 

DECLARATION OF 
BRIAN L. QUAIL 

18-cv-459 (GTS/ATB) 

BRIAN L. QUAIL declares the following to be true and correct under penalty 

of perjury, pursuant to 28 U.S.C. § 1746: 

1. I serve as Co-Counsel of the New York State Board of Elections, and I 

have been employed by the State Board since 2014. I previously served as an 

Election Commissioner for Schenectady County for eight years. 

2. I am familiar with the facts and circumstances of the above captioned 

case, and I make this Declaration based on such knowledge and my experience 

with New York Election Law, campaign finance and election administration. 

3. New York currently recognizes eight separate Parties, each of which 

has met the empirical standard set in New York for a group to be recognized as a 
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Party. As of April 1, 2018, the Democratic Party has 5,621,811 active enrollees; 

the Republican Party, 2,632,341 enrollees; the Conservative Party, 145,421 

enrollees; Green Party, 26,462 enrollees; the Working Families Party, 41,019 

enrollees; the Independence Party 436,312 enrollees; Reform Party, 1,802 

enrollees; Women's Equality Party, 4,374 enrollees. 

4. New York is a fusion voting state. A candidate can be supported by 

one or more Parties and Independent Bodies, and this is typical. Fusion voting is 

the process whereby a candidate runs on multiple separate ballot lines, political 

Party and Independent Bodies, but the candidate's vote totals are added or "fused" 

together for a single vote tally for that candidate. 

5. For example, the candidate nominated by UJP referenced in 

Complaint Paragraph 1 7, Ben Walsh for Mayor of Syracuse, was also on the ballot 

as the Party candidate of both the Reform Party1 and the Independence Party. As 

such he was able to be supported by two Parties and an Independent Body. See 

EXHIBIT "A". 

6. As relevant to the current matter, New York State's Election Law 

creates classifications of political entities for ballot access purposes of Parties and 

Independent Bodies. N.Y. Election Law §1-104(3); §1-104(6); and §1-104(12). 

1 On the ballot Mr. Walsh's name appeared in space reserved for the Reform Party and the UJP label was in the 
same ballot square. The vote totals for the Reform Party and UJP, therefore, are indistinguishable. Mr. Walsh 
received 12,351 votes ion the Independence Party line and 1,233 votes on the combined Reform Party/ UJP line. 
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7. Plaintiff UJP claims to be an Independent Body which was formed in 

2016 when Mr. Babinec chose to run for Congress. 

8. Specifically, a Party is formed if a candidate for any Independent 

Body receives at least 50,000 votes on its independent nominating line at a 

gubernatorial election. N.Y. Election Law §1-104(3). Once an organization 

obtains Party status it may, as relevant to the current matter, fundraise for 

elections, create a housekeeping account for Party related expenses, and make 

uncapped transfers to Party candidates. Additionally, individuals who wish to 

contribute to a Party may do so up to $109,600.00. 

9. Contribution limits to an Independent Body depend on how the 

Independent Body is organized for campaign finance purposes. Notably an 

Independent Body for ballot access purposes is not the same as an "independent 

expenditure committee" which is an entity that raises and spends money in a 

manner that is independent from and not coordinated with any candidate the entity 

supports. An Independent Body thus would be treated like any other campaign 

finance entity in accordance with its manner of organization - such as a Political 

Action Committee (PAC) or a candidate/multi-candidate authorized committee. 

10. A PAC can receive significant contributions (subject to the provisions 

ofN.Y. Election Law §14-100 (16), §14-107-a and §14-116 (2)) but may only 
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make contributions subject to the contribution limit of the recipient candidate or 

committee. 

11. If an Independent Body organizes itself for campaign finance 

purposes as an authorized committee, its contribution limit would be equal to the 

aggregate of all of the candidate limits for the candidates authorizing the 

committee. For example, if an Independent Body was the authorized committee 

for three candidates for Statewide Office (Governor, Comptroller, Attorney 

General) the aggregate limit for the Independent Body would be $132,000 

($44,000 X 3). 

12. The Plaintiffs in this case appear to have already created an 

independent expenditure committee (see Exhibit "B") which under New York Law 

has unlimited in-coming contribution limits (with a few exceptions) and is also 

unlimited in how much it can spend. However, an independent expenditure 

committee cannot coordinate with candidates. 

13. Entities that do not engage in activities related to an election have no 

obligation to make disclosures pursuant to the Election Law. 

14. Political parties must comply with the organizational requirements of 

the Election Law (Article 2), select their nominees through the procedures 

specified by law, most typically primary elections (Article 6). Many of these 
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requirements specified by law are outlined in the accompanying Memorandum of 

Law. 

15. Political parties may have housekeeping accounts for purposes of 

maintaining Party infrastructure and non-election related expenses. These funds 

must be maintained in a segregated bank account, as provided by Election§ 14-124 

(3). 

16. Housekeeping funds, expressly not for election purposes, assist a 

Party in meeting its statutory organizational obligations. Housekeeping accounts 

are available to all Parties. 

1 7. Organizations engaging exclusively in activities that are not election 

related generally have no obligations under Article 14 of the Election Law related 

to campaign finance rules. Persons wishing to engage in such activities can 

organize their election-related and non-election related activities separately. 

Contributions and expenditures related to the former would not be subject to limits 

or disclosure under the election law. 

18. If the Court granted relief to the Plaintiffs herein, the well-considered 

statutory process that provides regulatory burdens and benefits to Parties (New 

York Election Law Art. 2) along with a Party committee contribution limit of 

$109,600 to Party committees, would be nullified. In its place, any persons who 

secure an independent nomination for any candidate for any office would be able 
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to claim Party status, along with a $109,600 contribution limit, unlimited ability to 

spend on candidates and Party housekeeping accounts. This overnight 

proliferation of "Parties" qualifying for the $109,600 contribution limit, in a 

context that is unregulated by Article 2 of the Election Law and other provisions of 

law, would greatly increase the risk of quid pro quo corruption. 

19. By way of example, let us assume that a Candidate in a Town of 

20,000 voters with a contribution limit of $1,000 (N.Y. Election Law§ 14-114) is 

running for Town Supervisor. The Candidate is unsatisfied with the statutory 

contribution limit. Accordingly, he and a friend form an Independent Body, 

circulate an Independent nominating petition and by collecting the requisite 

signatures (at least 5% of the number votes cast for governor in the town in the last 

gubernatorial election (N.Y. Election Law§ 6-142 (2)), thereby secures an 

independent nominating line for the November ballot. This is in addition to the 

Party line the Candidate in this hypothetical already appears on. If Independent 

Bodies suddenly qualify as a matter of course as "Parties," the Candidate will then 

file Party registration documents with the New York State Board of Elections and 

thus creates an ad-hoc Party committee which the Candidate controls and which is 

capable of supporting his campaign with a Contribution limit over 109 times that 

which would otherwise apply under the existing law. 
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20. While parties serve the purposes of aggregating associational interests 

and providing meaningful context to ballot access and ballot organization, the 

remedy that plaintiffs seek would merely eviscerate all candidate contribution 

limits. 

21. A ruling in plaintiffs favor would bring confusion to the settled law of 

Parties and contribution limits. The State Board of Elections would face 

potentially many hundreds of new Party filings to process. How Independent 

Bodies would fit into a new framework where Parties and Independent Bodies are 

conflated would be confusing to Boards of Elections, contributors, Parties and 

Independent Bodies. The State Board's registration forms, guidance documents, 

training materials and regulations would need to be amended, but it would be 

unclear in what manner because the relief the plaintiffs' seek would so muddle 

New York's campaign finance system. The Supreme Court has held there is a 

compelling state interest in the integrity of an unfolding election process, and 

courts should avoid throwing the election process into disarray by granting 

preliminary injunctions (Purcell v. Gonzalez, 549 U.S. 1 (2006). This caution 

should apply in this case. 
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Dated: April 30, 2018 

rian L. Quail 
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Exhibit F



OFFICE

DEMOCRATIC

A

REPUBLICAN

B

CONSERVATIVE

C

GREEN

D

WORKING FAMILIES

E

INDEPENDENCE

F

WOMEN'S EQUALITY

G

REFORM

H

SAM
LIBERTARIAN

I

WRITE-IN

1 2

GOVERNOR AND
LIEUTENANT GOVERNOR

(Vote  ONCE)

DEMOCRATIC

Andrew M Cuomo
For Governor

Kathy C Hochul
For Lieutenant Governor

1A

REPUBLICAN

Marc Molinaro
For Governor

Julie Killian
For Lieutenant Governor

1B

CONSERVATIVE

Marc Molinaro
For Governor

Julie Killian
For Lieutenant Governor

1C

GREEN

Howie Hawkins
For Governor

Jia Lee
For Lieutenant Governor

1D

WORKING FAMILIES

Andrew M Cuomo
For Governor

Kathy C Hochul
For Lieutenant Governor

1E

INDEPENDENCE

Andrew M Cuomo
For Governor

Kathy C Hochul
For Lieutenant Governor

1F

WOMEN'S EQUALITY

Andrew M Cuomo
For Governor

Kathy C Hochul
For Lieutenant Governor

1G

REFORM

Marc Molinaro
For Governor

Julie Killian
For Lieutenant Governor

1H

SAM

Stephanie A Miner
For Governor

Michael J Volpe
For Lieutenant Governor

1I

LIBERTARIAN

Larry Sharpe
For Governor

Andrew C Hollister
For Lieutenant Governor

2I

WRITE-IN

3

COMPTROLLER
(Vote for ONE)

DEMOCRATIC

Thomas P
DiNapoli

3A

REPUBLICAN

Jonathan
Trichter

3B

CONSERVATIVE

Jonathan
Trichter

3C

GREEN

Mark
Dunlea

3D

WORKING FAMILIES

Thomas P
DiNapoli

3E

INDEPENDENCE

Thomas P
DiNapoli

3F

WOMEN'S EQUALITY

Thomas P
DiNapoli

3G

REFORM

Thomas P
DiNapoli

3H

LIBERTARIAN

Cruger E
Gallaudet

3I

WRITE-IN

4

ATTORNEY
GENERAL

(Vote for ONE)

DEMOCRATIC

Letitia A
James

4A

REPUBLICAN

Keith
Wofford

4B

CONSERVATIVE

Keith
Wofford

4C

GREEN

Michael
Sussman

4D

WORKING FAMILIES

Letitia A
James

4E

INDEPENDENCE

Letitia A
James

4F

REFORM

Nancy B
Sliwa

4H

LIBERTARIAN

Christopher B
Garvey

4I

WRITE-IN

5

UNITED STATES
SENATOR

(Vote for ONE)

DEMOCRATIC

Kirsten E
Gillibrand

5A

REPUBLICAN

Chele Chiavacci
Farley

5B

CONSERVATIVE

Chele Chiavacci
Farley

5C

WORKING FAMILIES

Kirsten E
Gillibrand

5E

INDEPENDENCE

Kirsten E
Gillibrand

5F

WOMEN'S EQUALITY

Kirsten E
Gillibrand

5G

REFORM

Chele Chiavacci
Farley

5H

WRITE-IN

6 7 8 9

STATE SUPREME COURT JUSTICE
5th Judicial District

(Vote for any FOUR candidates even if in the same column)

DEMOCRATIC

Scott J
DelConte

6A

DEMOCRATIC

Ted
Limpert

7A

DEMOCRATIC

Christina
Cagnina

8A

DEMOCRATIC

Joseph
Cote

9A

REPUBLICAN

Karen M
Brandt

6B

REPUBLICAN

Gerry
Neri

7B

REPUBLICAN

James P
Murphy

8B

REPUBLICAN

Donald A
Greenwood

9B

CONSERVATIVE

Scott J
DelConte

6C

CONSERVATIVE

Gerry
Neri

7C

CONSERVATIVE

James P
Murphy

8C

CONSERVATIVE

Donald A
Greenwood

9C

INDEPENDENCE

Scott J
DelConte

6F

INDEPENDENCE

Gerry
Neri

7F

INDEPENDENCE

James P
Murphy

8F

INDEPENDENCE

Donald A
Greenwood

9F

WRITE-IN WRITE-IN WRITE-IN WRITE-IN

10

REPRESENTATIVE
IN CONGRESS

24th District
(Vote for ONE)

DEMOCRATIC

Dana
Balter

10A

REPUBLICAN

John M
Katko

10B

CONSERVATIVE

John M
Katko

10C

WORKING FAMILIES

Dana
Balter

10E

INDEPENDENCE

John M
Katko

10F

WOMEN'S EQUALITY

Dana
Balter

10G

REFORM

John M
Katko

10H

WRITE-IN

11

STATE
SENATOR
53rd District

(Vote for ONE)
DEMOCRATIC

Rachel
May

11A

REPUBLICAN

Janet Berl
Burman

11B

CONSERVATIVE

Janet Berl
Burman

11C

WORKING FAMILIES

Rachel
May

11E

INDEPENDENCE

David J
Valesky

11F

WOMEN'S EQUALITY

David J
Valesky

11G

WRITE-IN

12

MEMBER OF
ASSEMBLY
126th District

(Vote for ONE)
DEMOCRATIC

Keith
Batman

12A

REPUBLICAN

Gary D
Finch

12B

CONSERVATIVE

Gary D
Finch

12C

WORKING FAMILIES

Keith
Batman

12E

INDEPENDENCE

Gary D
Finch

12F

WOMEN'S EQUALITY

Keith
Batman

12G

REFORM

Gary D
Finch

12H

WRITE-IN

13

SHERIFF
(Vote for ONE)

DEMOCRATIC

Mike
Montes

13A

REPUBLICAN

Gene J
Conway

13B

CONSERVATIVE

Gene J
Conway

13C

WORKING FAMILIES

Mike
Montes

13E

INDEPENDENCE

Gene J
Conway

13F

REFORM

Gene J
Conway

13H

WRITE-IN

15

TOWN
COUNCILOR

(To Fill Vacancy)
(Vote for ONE)

REPUBLICAN

William D
McConnell Sr

15B

WRITE-IN

OFFICIAL BALLOT FOR THE GENERAL ELECTION - NOVEMBER 6, 2018 STATE OF NEW YORK, COUNTY OF ONONDAGA Ballot ID: 1493
INSTRUCTIONS:
(1)  Mark only with the black pen provided.
(2)  To vote for a candidate whose name is printed on this ballot, fill in the oval  to the right of his or her name, like: 
(3)  To vote for a person whose name is not printed on this ballot, write or stamp his or her name in the "Write-In" area under the names of the candidates for that office.
(4)  To vote yes or no on a proposal, fill in the oval that corresponds to your vote.
(5)  Any other mark, writing, or any erasure made on this ballot outside the voting squares or blank spaces provided for voting will void this entire ballot.
(6)  Do not overvote. If you select a greater number of candidates than there are vacancies to be filled, your vote will be void for that public office or party position.

(7)  If you tear, or deface, or wrongly mark this ballot, return it and obtain another. Do not attempt to correct mistakes on the ballot
by making erasures or cross outs. Erasures or cross outs may invalidate all or part of your ballot. Prior to submitting your ballot, if
you make a mistake in completing the ballot or wish to change your ballot choices, you may obtain and complete a new ballot. You
have a right to a replacement ballot upon return of the original ballot.
(8)  After completing your ballot, insert it into the ballot scanner and wait for the notice that your ballot has been successfully
scanned. If no such notice appears, seek the assistance of an election inspector.

Lafayette
E.D.(s): 01

1493




